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BENJAMIN VAUGHAN ABBOTT. 


EW names, perhaps, have been more | a sort of rendezvous for New York lawyers, 


widely known to the present generation 
of the profession throughout this country 
than that of Benjamin Vaughan Abbott, one 
of the authors of the modern style of digest, 
and one of the commissioners by whom the 
revised statutes of the United States were 
prepared. 

He was born in Boston, June 4, 1830. 
His father, Jacob Abbott, the author of 
the Rollo Books, “The Young Christian,” 
“The Franconia Stories,” and a series of 
volumes known as Abbott’s Histories, was 
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then engaged in founding the Mount Ver- | 


non School in that city. Mr. Abbott’s early 
studies were at home, under the direc- 
tion of his father. In 1846 he entered the 
University of the City of New York, where 
he enjoyed the instruction and personal in- 
tercourse of Chancellor Frelinghuysen, Elias 
Loomis, John William Draper, Taylor Lewis, 
and others of that brilliant faculty. After 
graduation, in 1850, his disposition for 
thorough research led him to seek the advan- 
tages of a year at the Harvard Law School, 
returning thence to perfect his studies in 
New York, where he was admitted to the 
bar in 1852, at the time when the then new 
code of procedure was going into full oper- 
ation. He formed a law partnership with 
his younger brother Austin, and spent some 
years in active practice, the third brother, 
Lyman, now pastor of Plymouth Church, 
joining them, as a student in their office, on 
his graduation from college ; and the three 
soon became widely known in active prac- 
tice. The late John S. Voorhies, whose law- 
book store at 20 Nassau Street was so long 
I 





proposed to the brothers to prepare for him 
reports of cases of practice under the New 
Procedure. The success of this series be- 
ing immediately assured, he subsequently 
proposed to them the preparation of a 
New York Digest. From this starting-point 
Mr. Abbott devoted himself to legal writ- 
ing, dealing chiefly with the Reports and 
Digests of State and National law; and his 
additions to legal literature have been wel- 
comed as accurate and valuable. The New 
York Digest gained attention at once 
throughout the country by reason of some 
novel features which facilitated its use as a 
repository of the law of the State which has 
been for many younger States the leader in 
jurisprudence. Previous New York Digests 
had usually been made by copying the head- 
notes from the Reports, and reduplicating 
each head-note under as many subjects as 
were embraced within it, in order to make 
sure that it should be found by the reader 
of each subject. It was necessary, on ac- 
count of the greatly increased number of 
Reports, to avoid such reduplication, and 
the more so because it was desired by an 
original examination of every reported case 
to include in the new digest many. points 
of law and practice which had escaped at- 
tention in the head-notes. For this pur- 
pose Mr. Abbott and his brother, having 
taken their home together in Brooklyn, 
spent the leisure of two years in a careful 
analysis of the best treatises on every 
branch of the law, and drawing up a con- 
cise and sharply defined outline of what 
each title in the Digest should contain, and 
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what it should exclude because included 
under other titles ; and concise statements 
of the result were prefixed in the form of 
scope notes to each principal title in the 
projected work. All the cases in the 
Reports were then examined ; and the cases 
having been collected, those on each subject 
were re-examined in chronological order, and 
arranged in a manner to show as far as pos- 
sible not only the separate rulings, but the 
history of the law as developed by them. 
The statutes of the State were also for the 
first time introduced in a Digest to com- 
plete the view of the law, and to show the 
modifications which legislation had intro- 
duced into judicial principles; and in order 
to make the character of each decision the 
more clear, the method was adopted as a 
general rule, and followed as far as the limits 
of space would permit to give not only the 
point decided, but the reason assigned by 
the court ; and if the case was decided upon 
authority, to interject a citation of that 
authority in brackets, and if upon authority 
of a statute, to interject a concise statement 
of the material clause. These features, with 
the close analytic arrangement of the points 
which naturally resulted, and the catchwords 
introduced to aid in reference, gave the 
Digest a wide circulation in all the other 
States as well as in New York, and have 
been largely approved by the labors of sub- 
sequent compilers of Digests, particularly 
in reference to methods of analysis and 
classification. 

Mr. Abbott’s National Digest, presenting 
in the same general method the Acts of 
Congress and the decisions of the Federal 
courts, followed several years afterward. 

In June, 1870, he was appointed by Presi- 
dent Grant one of three commissioners to 
revise the statutes of the United States, — 
a work that occupied three years, and re- 
sulted in the consolidation of sixteen vol- 
umes of United States laws into one large 
octavo. In this work he was assisted by 
Charles P. James and Victor C. Barringer, 
who were also appointed commissioners for 





this purpose. The energy and system with 
which Mr. Abbott entered upon the com- 
plex and laborious compilation involved in 
this work were characteristic of the man. 

In connection with his brother Austin; he 
prepared also a Digest of the law of Corpora- 
tions (noticed in the last edition of the 
Encyclopedia Britannica as the leading work 
on that subject). 

Among his other works are “A Treatise 
on the Courts of the United States and their 
Practice” (2 vols., New York, 1877) ; Dic- 
tionary of Terms in American and English 
Jurisprudence (2 vols., Boston, 1879); Re- 
ports of Decisions of the Circuit and Dis- 
trict Courts of the United States (2 vols. 
New York, 1870-1871). 

For the general reader he prepared a 
volume entitled “Judge and Jury” (New 
York, 1880), and another for more juvenile 
readers, entitled “ Travelling Law School, 
and Famous Trials ” (Boston, 1880). 

In the early years of his practice he was 
appointed Secretary of the New York Code 
Commissioners, and personally drafted, under 
direction of the Board, the Report of a Penal 
Code which was submitted to the Legisla- 
ture in 1865, and which afterward became 
the basis for the present New York Penal 
Code. He was also a contributor on legal 
topics to the editorial columns of a number 
of the daily journals at different times and 
on a variety of religious and social topics in 
the weekly press. He had a taste and apti- 
tude for music, which was almost his only 
recreation, and a vein of dry humor, which 
gave a certain sparkle to his demeanor and 
conversation. He was thoroughly absorbed 
in his work, which was congenial to his tastes, 
and lived quietly without taking active part 
in public life. In 1853 he married Elizabeth 
Titcomb, daughter of John Titcomb, of Farm- 
ington, Maine, a pioneer in the early anti- 
slavery and temperance movements in that 
State. At the time of his marriage he be- 
came a resident of Brooklyn, where most of 
his life after that time was spent. He died 
in Brooklyn, Feb. 17, 1890. 
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SOME EARLY BREACH OF PROMISE CASES. 


_ are among the Early Chancery 

Proceedings, formerly in the Tower 
of London, a considerable number of Bills of 
Complaint, grounded on an alleged breach 
of promise, or rather breach of contract, of 
marriage, some of which date back as far as 
the middle of the fifteenth century. At that 
period, and indeed till the passing of the 
Marriage Act of 26 George II., the solem- 
nization of matrimony, according to the laws 
of Holy Church, appears to have been alto- 
gether subsidiary to the civil contracts, or 
espousals, which often preceded the actual 
marriage by a considerable period. A pre- 
contract of this kind was, till the 32d year 
of Henry VIII., and again after 2 and 3 
Edward VI., considered an impediment to 
marriage with any other person ; and until 
the statute of 26 George II., above referred 
to, a suit might be brought in the Ecclesias- 
tical Courts to compel a marriage in con- 
sequence of such contract. 

If a formal betrothal of this kind, to be 
duly committed to writing and attested, 
were at the present time declared to be 
the only legal ‘basis on which an action for 
breach of promise could rest, a great sav- 
ing of time to the judicial bench would 
ensue, and the public would be spared the 
recital of much of the amorous nonsense 
with which more or less facetious counsel 
endeavor to influence a sympathetic jury in 
assessing the amount of damage, from a pe- 
cuniary point of view, done to the outraged 
feelings of many a too seductive or too en- 
terprising damsel. The law reports would, 
however, then be deprived of one of their 
most amusing features, and one on which 
the ordinary newspaper reader seizes with 
avidity. 

That the courts of the fifteenth and six- 
teenth centuries were not altogether without 
their sensational trials of a somewhat similar 
kind, appears from curious records now un- 
der review. I have before me copies of 





four documents, all apparently bearing date 
between the years 1452 and 1515, which 
are peculiarly interesting as illustrative of 
the social life of that period. They show, 
in fact, that then, as now, amongst a certain 
class of persons, marriage was regarded prin- 
cipally in the light of a commercial specula- 
tion, the bargains made in some of the cases 
being specified with a minuteness of detail 
as amusing as it is unromantic. The first 
of these is a complaint preferred to the Car- 
dinal Archbishop of Canterbury, Chancellor 
of England, between the years 1452 and 
1454, by Margaret Gardyner and Alice 
Gardyner (presumably her daughter), against 
one “ John Keche, of Yppeswych,” who ap- 
pears to have been in considerable demand 
amongst the fair sex, as, according to their 
own statement, the said Margaret and Alice 
agreed to pay him the sum of twenty-two 
marks on condition of his taking the said 
Alice to wife; but the faithless “‘ Keche,” 
after receiving ten marks from the said Mar- 
garet and twelve marks from the said Alice, 
“meyning but craft and disceyt,” went and 
took to wife one Joan, the daughter of 
Thomas Bloys, to whom he had been pre- 
viously assured, “to the gret disceyt of the 
said suppliants and ageyne all good reason 
and conscience ;” and although at divers 
times required by the said suppliants to re- 
fund the twenty-two marks, he persistently 
refuses so to do; whereupon they pray for a 
writ directing him to appear before the King 
in his Chancery, to answer to the premises, 
which is granted to them accordingly. 

The plaintiffs in this suit appear to have 
regarded the matter purely from a business 
point of view, for they seek only to recover 
the money fraudulently obtained from them 
by the defaulting “ Keche,” without making 
any claim for compensation to the lady whose 
affections had been so cruelly and wantonly 
disappointed. 

In the next instance before us it is the 
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gentleman who is the victim of a too im- 
plicit confidence. 

In this case, the complainant, John Auger, 
states that he, “of the grett confydence and 
trust that he bare to one Anne Kent, syngle- 
woman, entendyng by the mediacion of her 
friends to have married the said Anne,” and 
upon a full communication and agreement 
between himself and the friends of the said 
Anne that a marriage should take place be- 
tween them, “sufferid the same Anne éo come 
and resort and abide in his house ;” after re- 
maining in which for the space of a month 
and more, she departed therefrom without 
the knowledge of the plaintiff, taking with 
her “ dyvers evydences, mynyments, and 
chartres concernyng the seid house, and 
also dyvers juells of the value of zzz7/i,” of 
which, “although oftyntymes requyred ” by 
the plaintiff, she refuses to make restitution ; 
wherefore he prays a writ commanding her 
to appear on a certain day before the King 
in his Chancery, etc. Here the parties to 
the suit appear to have discounted the 
actual marriage by setting up an experi- 
mental household immediately after the con 
clusion of the marriage contract. Appar- 
ently some “incompatibility of temper,” or 
perhaps the innate fickleness of the “ said 
Anne,” induced her to bring the experiment 
to an abrupt conclusion ; in carrying her 
resolution into effect, however, she commit- 
ted the mistake of endeavoring to indemnify 
herself for the error into which she had 
fallen, or perhaps to vent her displeasure on 
her quasi-husband, by carrying off with her 
all the valuables she could lay her hands 
on. This the quasi-husband appears to 
have strongly objected to, although he does 
not make any sentimental grievance of her 
desertion, and, so long as he recovered his 
property, was evidently prepared to consider 
himself well rid of his bargain. 

The complaint of “ Maister Walter Lein- 
ster, Doctour of Phisik,” which follows, dis- 
closes a very curious story, and affords a 
striking example of pertinacity in following 
up an absconding suitor. The primary mo- 





tive, however, in this as in the preceding 
instances, seems to have been merely the 
recovery of moneys actually expended, al- 
though the lady’s distress of mind and the 
consequent injury to her health form a mod- 
erate item in the schedule of expenses in- 
curred by the unlucky doctor. 

In his bill of complaint, addressed to “ The 
right reverend fader in God the Archbussop 
of York and Chancellor of England,” the 
worthy doctor alleges that “one Maister 
Richard Narborough, Doctor of Law Sivile, 
in the moneth of May in the IX. yere of the 
reigne of the Kyng oure Soveraigne Lord 
(Edward IV.), att Cambrigge in the coun- 
tie of Cambrigge, in the presens of your 
said oratour” afhlanced one Lucy Bramp- 
ton, the daughter-in-lawe of the said plaintiff, 
to have her to wife, and the said Lucy 
affianced the said Richard to have him to 
her husband; immediately after which af- 
fiance, the said Richard informed the plain- 
tiff and the said Lucy that he would “ depart 
over the see unto Padowe, there to applie 
his stodye for the space of 7 yeres,” at the 
end of which time he promised to return to 
England, and to “espouse the said Lucy 
according to the law of Holy Chirche,” at 
the same time especially desiring the plain- 
tiff to maintain the said Lucy and a maid- 
servant to attend upon her, providing them 
with meat, drink, clothing, and all things 
necessary, until his return from beyond the 
sea, when he promised faithfully to repay to 
the plaintiff all the costs and charges which 
he had incurred in that behalf ; to which the 
plaintiff agreed, “ giffying full trust and con- 
fidence to the promises of the said Maister 
Richard.” The latter, however, departed to 
“ Padowe,” and there and in other places 
absented himself from England for the space 
of ten years, “to the full grete hurt and 
hevynes ” both of the plaintiff and the said 
Lucy, who, together with her maid, was 
provided by the plaintiff during the whole 
of that time with meat, drink, clothing, and 
all other necessaries. After the expiration of 
the ten years, “ Maister Richard ” returned 
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to England, and being required by the plain- 
tiff to fulfil the contract of marriage between 
himself and the said Lucy, and also to re- 
imburse him for the maintenance of her and 
her maid during his protracted absence, with 
other “‘ grevous hurtez, costez, and charges ” 
incurred by him, utterly refused to do either, 
“which is not only to the greate hurte and 
hevynes of your said besecher, but also to 
the greate perell and topardy of soule of the 
same Maister Richard;” which sums of 
money, with other “reasonable considera- 
tions,” which ought to be -paid to the said 
plaintiff, are set out in a schedule annexed 
to the plaintiff's bill. 

In the foregoing proceedings it is worthy 
of remark that the plaintiff, having affianced 
his daughter-in-law to an eligible suitor, con- 
siders himself thereby relieved from the duty 
of maintaining her to the same extent as if 
she were already the wife of the defaulting 
law-student, which in effect she was. Un- 
justifiable as the defendant’s conduct seems 
to have been, the claim for damages to the 
unfortunate Lucy, as appears by an item in 
the schedule, represents only “the sum ac- 
tually expended on her in consequence of 
“hir sore and gret sekenes” caused by 
his “onkyndnes and chaungeablenes,” and 
makes no pretence to compensation for her 
shattered hopes and wounded feelings, which 
in a modern suit of this kind would have 
been assessed at no inconsiderable figure. 

In the fourth of these curious actions, the 
date of which appears to have been between 
the years 1504 and 1515, the gentleman is 
again the plaintiff, and seems, according to 
his own statement, like the defaulting swain 
first referred to, to have been considerably 
sought after; both the lady’s father and 
her uncle having used “ gret instaunce and 
labor” to induce him to take her to 
his affections, although they seem, for 
some unexplained reason, to have afterward 
changed their minds; not, however, before 
the plaintiff had bestowed on the chosen 
lady many tokens of affection, which, matter- 
of-fact man that he is, he now seeks to re- 





cover, together with his expenses in going to 
visit her. ? 

The plaintiff in this case, one John James, 
who appears, curiously enough, to have also 
been a “ law-student,” alleges that one 
Thomas Morgan, of Northampton, scribe 
there to the Commissary of the Bishop of 
Lincoln, and Robert Morgan, his brother, 
“instantly labored your said besecher to 
take to wyfe one Elizabeth Morgan, daugh- 
ter to the said Robert Morgan, with whom 
your said besecher su/d have in hand by ther 
promes 100 marks in redy money,” upon 
which “ promes, gret instaunce and labor,” 
made to him by the defendants, the plaintiff 
“resorted to the said Elizabeth to his gret 
costs and charges.” And “thorow the de- 
saveabull comforde as well of the said 
Thomas and Robert Morgan as of the said 
Elizabeth,” delivered to her many tokens, — 
namely, “a ryng of gold set with certen 
stones lyke to a dragone’s hede;” “aryng 
of gold called a serjeaunt’s ryng ;” “acrosse 
of gold with a crucyfyx ;” “a ryall in gold ;” 
“a nobull in gold ;” “ thre pomaunders ;” 
“arebon of sylke ;”. “ a pyncase of cloth 
of gold ;” with other many small tokens to 
the value of ten marks and more; “and 
also was at gret costs and charges thorow 
his manyfold journeys taken in that behalf ;” 
which he estimates at other ten marks. 
But now the said Thomas and Robert 
have “by ther crafty and falce meane ” 
caused the said Elizabeth to take to husband 
one John Maurice, since which time the 
plaintiff hath many times demanded his said 
tokens, with his costs and charges, as well of 
the said Robert and Thomas, as of the said 
Elizabeth, which “they and every of them 
at all times hath denayed and yit doth 
denay, contrary to right and good con- 
science,” and therefore he prays a writ, 
etc. 

From the documents above quoted, which 
are fair specimens of a tolerably numer- 
ous class, the action for breach of promise 
of marriage as we understand it at the 
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present day,— that is to say, an action | 
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seeking substantial damages as the result 
of a favorable verdiet, appears to have been 
“almost unknown to our ancestors. The 
specific fulfilment of the contract, formally 
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entered into at the betrothal, might, how- 
ever, as has been stated, be compelled in 
certain cases by an appeal to the Ecclesias- 
tical Courts. — The Antiquary. 





THE YOUNG 
By GEORGE 


OUNG William Heffinger gave great 

promise when he was admitted to the 
bar. In the first enthusiasm he declared 
his purpose of making a great name by 
strict attention to business and by the faith- 
ful conduct of causes. The estimate placed 
on his powers by the fond companions at 
the table and fireside ministered to his con- 
ceit, begat high hopes, and inspired a kind 
of temporary courage. His mother pre- 
dicted, in subdued but gratified accents, 
great successes and renown; his father de- 
clared, in a sonorous tone, that achievements 
were possible, but that diligence and fidel- 
ity were prerequisite; while his puritanical 
grandmother expressed her sole doubt on 
a matter of ethics. 

“Willie,” she said solemnly, “can you 
conscientiously defend). a man whom you 
know to be guilty of the crime with which 
he is charged ?” 

“ Well, grandmother,” he replied, “ to tell 
the truth, that does n’t trouble me much. 
They taught me at the law school that 
criminal matters constitute only about one 
per cent of the entire subject of law, and 
that, too, the most inferior part of it. The 
truth is, I’m high-toned and ambitious. 
I’m going for the other ninety-nine per 
cent.” 

“ What wonderful sagacity!” said the fa- 
ther, in an undertone. “He must cultivate 
his great gifts.” 

The tyro soon became known among his 
friends as the young Hortensius. His ex- 
periences were varied, but not dissimilar to 








HORTENSIUS. 
F. TUCKER. 


those of the average lawyer in the incipient 
period. He opened an office, and was made 
by his Excellency the Governor a justice 
of the peace, —a title in Massachusetts 
which confers no dignity and very limited 
authority. He took his commission home 
to show to his mother; and that amiable 
woman, in announcing her son’s good for- 
tune to a lady caller on the following day, 
observed, — 

“It is only a step now, you know, to the 
ermine.” 

“Indeed!” said the visitor; “‘ what rapid 
advancement! How sorry I am that my 
Johnnie didn’t study law! It is not only 
a noble profession, but it confers splendid 
rewards. Lawyers always get rich.” | All 
the time, however, she was thinking of her 
recent ineffectual attempt to prevail upon 
her solicitor to take off ten dollars from the 
rather meagre bill rendered for drawing her 
will. 

Despite the encomiums of his mother and 
a few partial friends, young Heffinger did not 
grow rich. He used to suffer from fatigue, 
— not the fatigue springing from incessant 
application, but induced by watching, wait- 
ing, musing, and hoping. Finally, clients 
came ; but such clients! They wanted work 
done for nothing. There are some people 
who regard a lawyer as made for the purpose 
of being imposed upon, and there are a few 
lawyers who tamely submit to indignity and 
imposition. In after life Heffinger referred 
to this period as that in which he had more 
clients than business, Like many a prede- 
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cessor, he reached successively, in his pro- 
fessional career, three stages, which may, 
perhaps, be best illustrated by anecdotes. 
At the first stage he was very diffident. He 
had been a lawyer less than a year, when a 
case of some importance was brought to 
him. His first purpose was to try it alone ; 
then he concluded to take and did take a 
senior. .When the day set for the trial ar- 
rived, he abandoned his last purpose of 
opening the case to the jury, and contented 
himself with reading a deposition. And yet 
his mother observed, soon after the trial, to 
a neighbor, that William conducted the case 
very well. 

At the second stage he was bolder, but 

very frank and innocent. He had learned 
to try most of his cases himself; but he 
made curious mistakes, and indulged occa- 
sionally in amusing observations. His first 
divorce case came to him at this stage. 
When the judge asked him what his charge 
was, — meaning, of course, his complaint, — 
he replied promptly and innocently, “ Fifty 
dollars.” 
_ At the third stage his deportment was 
characterized by boldness, largely assumed, 
and unfortunately not sufficiently tempered 
by common-sense. As attorney in a case 
involving about thirty dollars, he filed in- 
terrogatories which the judge severely 
criticised. 

“I consider these interrogatories very 
poorly drawn,” said that gentleman. 

“Does your honor know upon what forms 
these interrogatories were modelled?” in- 
quired the young Hortensius, with a pom- 
pous air, as his eyes snapped and the color 
rushed into his cheeks. 

“T do not.” 

Drawing himself up to his full height, 
young Heffinger rejoined, in a dignified 
tone: “These interrogatories, your honor, 
were copied almost verbatim from those 
drawn by one of England’s greatest states- 


men, and used in that historic trial known 
as the ‘Impeachment of Warren Hastings.’” 

Industrious investigation coupled with ex- 
perience slowly developed the young man’s 
character, and proved indispensable auxil- 
iaries as business increased. In the pleni- 
tude of success he was wont to smile as he 
recalled his early wailings against fortune. 
One day he happened to read a novel which 
was attracting considerable attention. It 
contained an exaggerated allusion to the 
professional success of a young attorney. 
The statement seemed so unreal (and withal 
so amusing) that he thought he would modify 
it so as to make it consistent with the truth. 
This summary of his youthful experiences 
may fittingly close with the statements, both 
original and modified, in parallel columns: — 





As the Novel gives it. 


During the latter part of 
the month of June, 187-, 
a young lawyer, by 
name, was sitting in his of- 
fice, in Boston, reading a 
letter. He was a 
graduate of Harvard Uni- 
versity; he had studied law 
in an office in Boston, but 
had been admitted to the 
bar after studying consider- 
ably less than the prescribed 
time. During the six years 
previous to the opening of 
our story he had been stead- 
ily gaining ground in the 
practice of his profession ; 
so that when the reader 
makes his acquaintance he 
was considered one of the 
most promising of the 
younger lawyers. ... He 
turned to his other letters. 
He had been engaged in 
reading and answering these 
a half hour or more, when 
an elderly gentleman en- 
tered the office, and asked 
for Mr. i 








As it should be. 


In June, 187-, a young 
lawyer, named , was 
sitting in his office reading 
the only business letter he 
had received for a week. 
He laid it down despond- 
ently, wondering if he 
should ever earn six per 
cent interest per annum up- 
on the large sum expended 
by his father on his educa- 
tion. A graduate of Har- 
vard, he had studied law in 
Boston, and had been ad- 
mitted to the bar after 
studying exactly the pre- 
scribed period. He had 
few clients, and just as he 
was contemplating closing 
the office, and placing on 
the door a notice, “ Return 
to-morrow morning,” an 
old friend of his father’s 
entered, and asked him to 
take his acknowledgment 
to a deed. The visitor's 
motive was a double one: 
he wanted to patronize the 
son of his old friend, and 
also to avoid paying the 
ordinary fee of twenty-five 
cents for the service. 
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LEGAL INCIDENTS. 


Vi. 


JUSTICE EASILY MISTAKEN. 


- wy BASS ago,” said one of the well-known 
members of the Louisville Bar, “I 
was called on to defend a man of nearly mid- 
dle age, who was accused of having stabbed a 
man in a quarrel on the street. Imagine my 
astonishment when at the first consultation 
he told me these facts: ‘ Yesterday after- 
noon,’ said he, ‘about dusk, my brother, 
who resembles me somewhat, was crossing 
the street, when he met a stranger coming 
the other way. The crossing was muddy, the 
stranger jostled him, and a quarrel ensued 
that developed into a fight, in which my 
brother, who had his penknife in his hand, 
stabbed his opponent several times, and then 
ran away as a policeman and several citizens 
came up. After we were all in bed last 
night, the officers came to the house after 
the assailant ; and much to my surprise the 
warrant was made out against me. My 
brother is a man of dissipated habits, who 
has several times been in trouble; and if this 
case is pressed against him I am afraid he 
will be sent to the penitentiary. On the 
other hand, I am a law-abiding citizen, and 
can prove an excellent character. Now, what 
I propose to do is to stand trial on this 
charge, plead not guilty, prove an alibi, — 
as I can,— prove my character, and take 
the consequences. If I am convicted, I 
may get off with a fine, and I am willing 
to pay that to keep my brother out of 
prison.’ 
“T tried to persuade my client out of such 
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a romantic proceeding,” continued the law- 
yer; “but he was determined, and in order 
to do him justice in the defence, I obtained 
the assistance of another lawyer, who did not 
know the facts, and would act in the defence 
as if our client were guilty. Well, the case 
came up. My client was identified by the 
man who had been stabbed and by the police- 
man and other disinterested parties who had 
witnessed the fight in the semi-darkness and 
were sure of their man, as they thought. My 
client swore that he did not commit the as- 
sault, but that he was at home at the time 
when it occurred; and his family swore to 
that fact. Then several leading members of 
the church testified as to his good character. 
But the jury found him guilty and fined him 
fifty dollars. He paid it without a murmur, 
and the record of his conviction stands in the 
orders of the court. All through the trial my 
client’s guilty brother sat by his side in the 
court and heard the testimony without flinch- 
ing. I asked him what he would have done 
if his self-sacrificing brother had been sen- 
tenced to the penitentiary. ‘I intended in 
that event,’ said he, ‘to get up in court and 
acknowledge my own guilt.’ The other 
lawyer was thunderstruck after the trial, when 
I told him the facts. He refused to believe 
it, and said the evidence was sufficient to 
convict any man who lived. Only the proof 
of good character saved the accused from a 
severe sentence to the state prison.” — Louzs- 
ville Courier Journal. 
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THE SUPREME COURT OF PENNSYLVANIA. 


By Owen WISTER. 


COLONIAL PERIOD. 


HIS tribunal was created in 1684, 

some time after it had become needed. 
There had been courts in the Province for 
eleven years by this time, but none of ap- 
peals. The judges in these other courts 
had not been lawyers. They were laymen, 
with as much native judiciousness and as 
little ignorance as could be procured in a 
community somewhat shifting and adven- 
turous, and numbering no lawyers as yet. 
Nor did the dearth of these stop in 1684. 
By 1739, scarcity and prejudice had caused 
ten laymen, doctors and merchants, to be 
at different times commissioned as Chief- 
Justices of Pennsylvania. 

Before there were any courts on the Dela- 
ware at all,—and that was a long day, 
lasting from 1624, when Cornelis Jacobsen 
May was Director of New Netherlands, until 
1673, the time of Peter Alricks, Deputy- 
Governor on the west side of the Delaware, 
— New York was headquarters for the Prov- 
ince. Any differences that the pioneer col- 
onists might pause to settle by litigation 
were of necessity carried to that place. But 
differences between gentlemen of nomadic 
bent are likely to be of a too personal ra- 
pidity for cure by law, and it is probable 
that Manhattan was not perceptibly occu- 
pied with their cases till Directors on the 
Delaware began to be frequent, — or after 
1655, the time of Dirck Smidt. Did the 
limits of the present paper permit our dwell- 
ing upon that part of the legal history of 
Pennsylvania when to “deny the true God 
and his Attributes” was punishable by 
death, and to tell a lie in conversation, or 
to ‘“Smoak tobacco in the Streets either by 
day or by night,” or to countenance by one's 
presence “such rude and riotous sports and 
practices as Prizes, Stage-plays, Masques, 
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Revels, Bull baitings, Cock-fightings with 
such like,” incurred penalties not unsevere, 
a portrait of Justice attired in her colo- 
nial quaintness might be accurately drawn. 
Such, with more of the kind, were the 
checks put upon the habits and diversions 
of citizens under the provincial government 
of James, Duke of York, and the Proprietary 
that followed in 1682. We read at the 
same time that “Every Person Licensed 
to keep an Ordinary shall always be pro- 
vided of strong and wholsome Beer,’ — an 
ordinance that goes a little toward temper- 
ing the wind of the preceding mandates. 
But starting with the year 1673, when the 
County Courts came into being, we must 
travel with reluctant haste over the pic- 
turesque chaos out of which the Supreme 
Court finally grew into shape, else that 
later period will not be reached. 

These primitive tribunals decided “ all 
matters under twenty pounds without ap- 
peal.” In the graver criminal cases of 
“ Life, Limbo, and Banishment,” there was 
an appeal to the Court of Assizes in New 
York. Under the Quakers, no man was 
allowed to “plead in any Civill Causes of 
another” for a fee past, present, or to come, 
and was fined five pounds if he did so. As 
has been said, none of the judges were pro- 
fessional lawyers, and juries were limited to 
half-a-dozen men with a majority verdict, 
save in capital cases. Under the Proprietary 
Government the highly irregular procedure 
of these courts acquired a modicum of for- 
mality. Acts were passed (1683, 1690, and 
1693) confirming their jurisdiction, in Debt, 
Account, Slander, Trespass, possessory ac- 
tions, and others relating to title. The 
province of their power spread in sundry 
directions ; among which may be instanced 
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the laying out of roads, the punishing of 
runaway servants by stripe or in the pillory, 
and “causing the Cryer to go to the extent 
of each street when hee has anything to 
cry, and to put a check to Horse racing.” 
Equity powers were also conferred. It is 
to be presumed that such miscellaneous of- 
fices did not tend to foster among the laity 
any considerable respect for the tribunals 
which held them. Tobacco smoking, blas- 
phemy, and loud singing in the court’s pres- 
ence required vigilant suppression. And 
when in 1686, sitting first as a law court 
and next in Equity, one of these bodies 
reversed itself, steps were taken to unravel 
the skeins of jurisprudence: “Ordered y' 
a Conference be proposed to the Presid‘ & 
Prov" Councill, wherein some Laws w™ are 
Lyable to Divers Interpritations . . . may 
. « - be Explained. ... 

“2. The Law Concerning Quarter Ses- 
sions ; how far y° County Quarter Sessions 
may be Judges of Equity as well as Law, 
and if after a Judgment in Law, whether 
the same Court hath power to Resolve it- 
selfe into a Court of Equity, and Either 
Mitigate, alter, or Revers y* said Judgment.” 

This was at a meeting of the Council held 
the 12th day of the 3d month, 1687. The 
prejudice against litigation in general and 
Equity in particular was conspicuous in 
Pennsylvania in these times. To “get into 
Chancery ” had grown an operation so dam- 
aging to the comfort of English subjects, 
that the phrase became applied to a well 
known and awkward predicament which oc- 
curs in the prize ring, —at least there seems 
no likelier origin of “getting your head in 
Chancery.” That court had discouraged 
the Quakers in their old home by its endless 
intricacy ; the Quakers determined to dis- 
courage it in the newcountry. In the Char- 
ter of Pennsylvania granted to William Penn 
by Charles the Second, among the other 
powers given the Proprietary is “to appoint 
and establish any Judges . . . and Officers 
whatsoever, for what Causes soever, . 
and with what power soever . . . and to doe 
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all . . . which vnto the compleate establish- 
ment of Justice vnto Courts and Tribunals 
. doe belong.” But Penn did not retain 
this broad power. In his “Frame of the 
Government,” he relinquishes it expressly : 
“Seventeenth. That the Governor and the 
Provincial Council shall erect, from time to 
time, standing courts of justice.” This was 
in April, 1682. Accordingly, the next oldest 
court to the County Courts appears to be 
the Orphans’ Court, established by an Act 
of March 10, 1683, for the “ Care of the Es- 
tates, usage, and Employment of Orphans.” 
The name still survives, and, it may be said 
with sufficient accuracy, the nature of this 
court’s jurisdiction ; though widely extended, 
ofcourse. There was also established a Vice- 
Admiralty Court in 1693, when Penn fell 
into disfavor, and Col. Benjamin Fletcher 
was made Governor-in-Chief of Pennsylvania, 
with power to “Erect one or more Court 
or Courts admirall.” There was also the 
Provincial Council, a body that had many 
duties both important and incongruous. As 
a fair example of the latter sort, the following 
is found in the Colonial Records, July 11, 
1693. Upon request, the Council confirmed 
an order of the Quarter Sessions “ag‘ the 
tumultuous gatherings of the negroes . . 
on the first dayes of the weeke, ordering . . . 
anie ... person... to take up negroes, 
male or female, whom they should find gad- 
ding abroad on the said first dayes of the 
week, without a tickett from their M’ or 
Mris, . . . to carry them to goale, there to 
remain that night & that without meat or 
drink, & to Cause them to be publickly 
whipt next morning, with 39 Lashes, well 
Laid on, on their bare backs, for which their 
sd M!, or Mris. should pay 15° to the whipper 
att his deliverie of ym to yr M. or Mris.” 
The jurisdiction and procedure of all these 
bodies was of a haphazard and capricious 
stripe, as what has been instanced suff- 
ciently shows. And what one chiefly feels 
when it is remembered that we have not 
reached a single lawyer yet on the bench, 
is astonishment that they had any system 
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whatever. But more peculiar to Penn- 
sylvania than all of these courts was the 
tribunal of “ Peacemakers.” Laws of Penn- 
sylvania, 1683, Chap. LXV.: “ And be it &c. 
That in every precinct three persons shall 
be yearly chosen, as Common peacemakers 
in that precinct, And their Arbitrations 
may be as Valid as the judgements of the 
Courts of Justice. ... And such Conclusion 
to be registered in 
the County Courts as 





and Council, Provided always, that the same 
be above twelve lbs.” But not till the year 
following was there any formulated appel- 
late Court. Laws of Pennsylvania, 1684, 
Chap. CLVIII.: “That there shall be five 
Provinciall Judges appointed by the Gov- 
ernour under the great seal of this Province, 
which Judges or anie three of them, shall be a 
Provincial Court and sitt twice every year in 
the town of Philadel- 
phia; And any two of 





other Judgments are.” 
This body lived ten 
years. The following 
specimen of a Peace- 
makers’ Arbitration is 
quoted by Mr. Lewis 
in his account of the 
courts of the seven- 
teenth century. The 
case was of assault 
and battery: “Samuel 
Rowland shall pay the 
lawful charges of the 
writ, and give the said 
Samuel Baker a Hatt, 
and so Discharge each 
other of all manner of 
Difference from the 
Beginning of the 
World to this Present 
day.” 

So much for the 
nature and times of 
the courts when the 
regular Court of Appeal was in its infancy, 
or had not even got so far as that. The lit- 
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tle that has been presented of the tempera- | 


ment of this colony must serve to indicate 
the causes of those traits which characterize 
the early life of the Supreme Court. 
Concerning appeals from the various 
tribunals, the following provision is found. 
Laws of Pennsylvania, 1683, Chap. LXX.: 
‘And if any person shall think himself ag- 
grieved with the Judgement of the County 
Court, That then, such person may Appeal 


them att least shall 
every Fall and Spring 
yearly goe their Cir- 
cuits into everie re- 
spective county of this 
Province and territo- 
ries. Which 
Court whether fixt or 
circular shall have the 
hearing of all 
Appealls from inferior 
Courts.” Land titles 
and all causes not in 
the jurisdiction of the 
County Courts were 
also to be tried by 
their body, which was 
remodelled three times 
by 1693. Out of the 
five, a. Chief or prior 
justice was commis- 
sioned, and from the 
year 1684 on, Pennsyl- 
vania has had a Chief- 
Justice. From this dynasty brevity compels 
a narrow selection of individuals. 

Dr. Nicholas Moore (or More), the founder 
of the dynasty, first Chief-Justice of Penn- 
sylvania, was commissioned on the 4th day 





of the 6th month, 1684. Another person 


to have the same tryed before the Governour | 


had been intended by William Penn, who 
writes from London to the Deputy-Governor : 


“Cos—EN MarkKaM: My sincere love salutes 
thee. . . . I have sent my Cosen, William Crispin. 
. . It is my will and pleasure that he be as Chief- 
Justice. . . . Pray be very respectfull to my Cosen 
Crispin.” 
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It is probable that the death of the “ cosen” 
- prevented this. 

As to Nicholas More, Mr. Lewis has col- 
lected indications of a tempestuous career, but 
of a strong and honorable man. He does 
not seem to have had legal training, being 
a physician. He had arrived in America 
with Penn, and soon became a trusted pub- 
lic servant, filling numerous offices. His 
temper in the Council, however, tinctured 
his English till it became continually too 
strong for the ears of his colleagues ; and 
by the enemies that his pungent vocabulary 
made for him, he was at length impeached. 
“Either myself or some of you will be 
hanged,” he remarked at this crisis. Plainly 
too contemptuous and high-handed, he was 
dismissed from his office and disappeared 
from public life, dying in 1689. One cannot 
read his brief chronicle without a certain 
sympathy. He was followed by four that 
were laymen like himself; but this court’s 
character, if untrained, was rugged and not 
unadmirable. Indeed, lawyers though they 
were not, men of stout sense and integrity 
these early Moores, Harrisons, and succeed- 
ing Logans, and Langhornes certainly were. 
And if the reactionary prejudice which 
Quakers held against all barristers, attor- 
neys, and gunpowder — the other unpeaceful 
thing — retained the vehicle of Justice in 
amateur hands, still those individuals who 
trusted their cases inside it usually reached 
the journey’s end quickly and in safety. 
The absence of technical skill did not hin- 
der them and their fortunes from touching 
the proper goal. Mr. Lewis states that not 
one man who sat upon the bench prior to 
1700 had received a regular legal education ; 
and this, with the single exception of Samuel 
Jenings, Chief-Justice in 1691, is correct, 
— indeed, for seventy-five years later many 
a layman attained the position. Benjamin 
Franklin saw himself a judge in 1750; but 
“finding that more knowiedge of the com- 
mon law than he possessed was necessary to 
act in that station with credit,” he relin- 
quished this responsible post, — an example 











which, it is held by some, might have been 
profitably imitated by others who have flour- 
ished since that day. The slim number of 
the profession as late as 1708 is revealed by 
a petition of the distinguished Pastorius, 
quoted by the Hon. James T. Mitchell in 
an address before the District Court of the 
City and County of Philadelphia, which sets 
forth that one Sprogel had “ fee’d or retain’d 
the four known lawyers of this Province in 
order to deprive your Petitioner of all advice 
in Law.” 

John Guest, commissioned in 1701, was 
the second trained lawyer in seven Chief- 
Justices. He declined, for reasons not 
known; but four years later he accepted 
the position, perhaps disappointed that his 
practice, under the Quaker restrictions as 
to receiving fees, had turned out less lu- 
crative than ownership of well-nigh a mo- 
nopoly in the profession might have tempted 
him to hope. 

To sketch by legal means a picture of his 
era, though not of him, the following indict- 
ments are sufficiently appropriate : — 


PHILADELPHIA, the 26th day of the 7th Month, 1702. 


We, the Grand Inquest for this corporation, 
do present George Robinson, butcher, for being a 
parson of evill fame as a common swarer, and 
a common drunker, and particularly upon the 
twenty-third day of this instant, for swearing three 
oths in the market-place, and also for utering two 
very bad curses the twenty-sixth day of this instant. 
Signed in behalf of self and fellows, by 

JNo. Pons, ferman. 


Submits, and puts himself in mercy of the 


Court. 
George Robinson, fined xxxs. for the oaths 


and curses. 


A masked ball was given at this time, 
there being citizens in Quaker Pennsylvania 
who evidently shared in the proclivities of 
Morton of the Merry Mount of earlier 
notoriety in Massachusetts. This gayety 
met with the following among several 
rebukes : — 
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The 4 of ye 12 Month, 1702. 

We, ye Grand Jury of ye City of Philadelphia, 

present Sarah Stivee, wife of John Stivee, of this 

city, for being dressed in man’s cloathes, contrary 

to the nature of her sects, and in such disguises 

walked through the streets . . . to the grate dis- 
turbance of well minded persons. . 
Signed in behalf of the rest, 

ABRAHAM Hooper, foreman. 


Perhaps the allusion 





his law. But that should not be; and as far 
as is consistent with the untechnical pur- 
poses of the present paper, some of his legal 
history shall be recorded. 

He was Welsh by birth, and came in 1686 
to the Province as Attorney-General, being 
a lawyer by education and talented by na- 
ture. In the same year we find him given the 
office of clerk of the County Court of Phila- 

delphia. ‘Upon y* 





to Morton of the Merry 
Mount is misleading 
in this connection. 
The fancy ball in ques- 
tion was given by a 
Mr. William Till, and 
was a perfectly re- 
spectable affair in all 
probability. A His- 
tory of Pennsylvania, 
written but a few years 
earlier than this time 
by Gabriel Thomas, 
contains the following 
interesting comment 
(page 32): “Of Law- 
yers and Physicians I 
shall say nothing, be- 
cause this Countrey is 
very Peaceable and 
Healty ; long may it 





Judg’s Complaint to 
this board of y* Ill be- 


haviour. of Patrick 
Robsinson. . . it is 
ordered... y° Records 
..+ be... Delivered 


to David Lloyd, who is 
Ordered to succeed 
him in his office.” 
This, and the following 
quotations below, are 
from the first and sec- 
ond volumes of the 
Colonial Records. In 
1688, “One of the 
Members of The Coun- 
cill was desired to go to 
David Lloyd, y® Clark 
of y* Provil Court... 
to Require him ffor- 
with to attend y* Coun- 








continue so and never 
have occasion for the 
Tongue of the one, nor 
the Pen of the other, 
both equally destructive to Mens Estates and 
Lives ; besides forsooth, they, Hang Man 
like, have a License to Murder and make 
Mischief.” 

If this estimate of attorneys and doctors 
was a universal one at this time, Dr. More 
and Lawyer Guest might well have been 
discouraged by the outlook, and hailed the 
small salary paid the Chief-Justice as at 
least a sure thing. 

The first highly prominent man who filled 
this office was David Lloyd. Perhaps he is 
better remembered for his politics than for 
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cill and to bring with 
him y* Original Rec- 
ords... . He refused 
it, saying you may 
command the Judges, and y* Judges might 
Order him, & other Slight and Scornfull 
Expressions he used.” The minutes of the 
ensuing meetings now disclose a lively state 
of things over this very proper refusal to 
depart from regular rules of court. But on 
the 5th day of the rst month, 1689, the 
clerk succumbs, and the Record was handed 
in. In the same year he became Clerk of 
the Assembly, and in four he was elected 
to this body, also serving as a member of 
the Provincial Council with Samuel Carpen- 
ter, Edward Shippen, and others. In 1701 











14 fi he Green Bag. 





he was (probably) the author of an act to 
remodel the courts, by which they were per- 
mitted to sit in Equity. The pleadings were 
provided for specifically, and power given the 
courts to enforce their decrees by imprison- 
ment. At about this time a case in the New 
Vice-Admiralty Court for Pennsylvania — in 
which the unpopular Colonel Quarry, Judge 
of that Court and suspected of being a spy, 
was brought into collision with Lloyd, — 
shows something of David Lloyd’s character. 
Taking advantage of certain unperformed 
technicalities, the King’s collector had seized 
a ship’s cargo. Its owner, quickly complying 
with the technicalities, vainly petitioned 
Quarry for his now wrongfully detained goods. 
Quarry, the English-appointed judge, could 
afford to be deaf. Nor could Governor Mark- 
ham therefore dare to be less so. It would 
never do to offend an officer of the king. 
The merchant as a last resort went to the 
law courts, and they gave him a writ of re- 
plevin. This outraged the feelings of Quarry, 
whose powerful position and backing chilled 
that craving for impartial justice which 
the Governor and Council (officially) cher- 
ished. But David Lloyd encouraged the 
merchant to assert his rights. The Quarry 
side paraded into the court, with the re- 
splendent royal commission bearing the por- 
trait of the King. This was their vindication. 
From the commission hung the Admiralty 
seal, inside a tin case. Said Lloyd, who was 
the plaintiff, “ What ’s this? Do you think 
to scare us with a great box and a little 
Babie?” But Quarry with his King was 
too much for Justice, and the merchant lost 
his case. Nor would Penn, fearing to tempt 
Providence, allow Lloyd to carry the case to 
England for an appeal. A little later he 
became vigorously hostile to Penn; and 
after he was Chief-Justice, we find Penn’s 
widow writing to James Logan, 5th of 
November, 1719: “ And I wonder that no 
person can be found better fitted to be 
your Chief Judge than David Lloyd, one 
who has always showed himself to be a 
troublesome, ill-tempered man, and an in- 
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veterate enemy of my poor husband.” But 
we may conclude that the lady was preju- 
diced. James Logan wrote to her son, 
young Penn, of Lloyd: “He is a man very 
stiff in all his undertakings, of a sound 
judgment, and a good lawyer, but extremely 
pertinacious and somewhat revengeful.” 

The Penn, or aristocratic faction, which 
was represented for many stormy years by 
James Logan, had no cause to like David 
Lloyd, who both opposed and exposed them 
with virulence, but by no means without 
reason. We find him in 1704 Speaker of 
the Assembly, active in politics. On the 
30th of April, 1706, letters from England to 
him, which he showed to Logan, cause 
Logan to decline any future responsibility 
in paying the Judge his salary of £100 a 
year. Logan was Receiver for Penn ; and 
though he declines to state why he can no 
longer pay the salary, one may suspect the 
cause very well to be the financial troubles 
into which the Penns had fallen. In this 
same year, 23d September, a new attempt 
is made to establish equity. In fact, the 
minutes of the Council report almost noth- 
ing else about this period. For instance, 
14th of November, “ The Govr. laid before 
the Board a long & tedious Bill .. . for 
Establishing Courts of Judicature.” This 
document is evidently the result of David 
Lloyd’s efforts. His name among others 
appears shortly before as being ordered to 
draw up a bill of which the fifth head is, 
“That the Governor and Council shall be a 
Court of Equity for all matters whatever.” 
Evidently Lloyd had itemized this somewhat 
too general proposition. In a remonstrance 
to the Governor in 1710, his hand is again 
plain: “But we complain not of the inde- 
cencys we meet with, merely as they respect 
ourselves, "Tis the poor Province, & the peo- 
ple . . . who are left without law, to be 
racked by officers . . . whilst their lives 
and estates are Subject to be Tryed by 
Courts set up without Law... and what 
danger the people here are in, for thy not 
passing amongst others the bill about the 
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manner of Giving evidence.” 


Quakers, be | 


it remembered, would not make an oath; | 


hence could not be called as witnesses till 
affirmation was provided for by legislation. 
David Lloyd was Speaker of the Assembly 
at this time. In 1710 was passed another 
long act empowering the Supreme Court to 
sit in Equity. In this year also, “if the 
House cant at this time Encourage the 
Judges by an annual 





stipend or salary, core 
they'll be of opinion 
that 40 shills. per 


Diem for the Chief 
Justice, & 20 sh. for 
the other two will be 
little enough, unless 
it can be thought 
that private Gentle- 
men will still continue 
to serve ye Publick 
at their own expense 
of time and money.” 
This is a message of 
the Governor where- 
in he “can’t but still 
be of opinion, that 
four Judges in the 
Supream Court: will 
be too many, and that 
for no other reason 
but that men of Ca- 
pacity and ability are 
so scarce in the 
Countrey.” 
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In 1715 there was another Act concerning | 


Equity Courts; and it may be reasonably 
supposed that the untiring Lloyd was at the 
bottom of all these steadily repeated efforts 
toward shaping the Province’s courts into a 
defined and permanent system. He was ap- 
pointed to be Chief-Justice on the 15th of 
February, 1717; and in spite of Hannah 
Penn, we may be allowed to think that he 
deserved the honor as well, if not better, than 
any other in his community. His opposition 
to the Penns and hence to all who served 
that interest, may have been nourished by 


| 
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prejudice ; but an inspection of the abuses 
that heaped up under their administration 
will plainly show that it was founded upon 
reason. 

James Logan, commissioned August 20, 
1731, is the first distinguished figure among 
Pennsylvania Chief-Justices ; but it was not 
legal distinction which put him on the 
bench. Like so many of his predecessors, 
he was not a lawyer; 
and this office was 
given him because of 
the reliance in his 
judgment and char- 
acter that a career 
of prominent useful- 
ness and responsibil- 
ity had gained for 
him. 

He was born in Ire- 
land in 1674, and got 
a decent education. 
This brought early 
out in him a bent for 
letters. He was put 
apprentice to a trade 
somewhat remote from 
literary walks, being 
sent to a linen-draper ; 
and when twenty-four 
he began trading on 
the Bristol wharves. 
In the next year, 1699, 
at William Penn’s 
invitation he sailed 
with him to be his secretary in the Province. 
Their ship fell among pirates on its way. 
The peaceful Penn retired below, compelled 
to this by his conscience; while Logan re- 
mained upon the deck, heretically wielding 
the sword. The peaceful Penn — though not 
until the alarm was come to a fortunate 
end —called his young secretary’s attention 
to this impropriety in a Quaker. But the 
secretary called Penn’s attention to their 
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| status as master and servant, observing that 


it would have been a simple matter for Penn 
to bid his servant put up his sword, if this 
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warlike conduct had been so painful to his 
principles. Penn's reply to this has not 
been chronicled; but to the day of his 
death he placed unswerving reliance upon 
James Logan, and by his will made him 
trustee of his entire American property. 
Young Logan entered a region of turbu- 
lence almost upon his disembarking. As 
the most confidential friend and agent of 
the Proprietary, all opposition came full 
against him in his capacities of Secretary 
to the Council, and Receiver-General of 
rents and all other dues, and payer of sala- 
ries, and so forth. The Governors quarrelled 
with the Council, and David Lloyd quar- 
relled with the Governors; and between them 
all one is not surprised to find the confiden- 
tial agent impeached. The second volume 
of Colonial Records becomes lively reading 
at about this time, 1706-7; and the quaint 
spelling and diction add a relish to the 
venom they record. ‘“ Gentlemen,” says 
the Hon. John Evans, Esq., Lieutenant- 
Governor, in a message to the Assembly 
shortly before Logan was impeached, “ you 
have now given me, and the rest of the 
world, very great reason to believe that your 
concern for the Common good is not so real 
as has been pretended, since you prefer an 
obstinate humour in Defence of an irregular 
& affrontive behaviour to all other consider- 
ations relating to the Publick. . . . But not- 
withstanding . . . I shall once more give 
my Result upon the Bill . . . but shall first 
observe that your particular manner... 
very clearly Evinces how great an authority 
you bestow upon your own opinions. .. . I 
cannot agree, that when a Judge is once 
appointed it shall be out of the Govrs. 


power to remove him. . . . You have 
pleaded a Statute of England for the Presi- 
dent [precedent]. . . . The first part which 


makes the Tenour of their Commissions to 
be Dum se bene gesserint, were our circum- 
stances the same in y® point with the Judges 
of England, might the more easily be granted 
here.” This message, more of which shall 





be given, is abbreviated with reluctance ; for | 





it serves to show the temper that Governor 
and Assembly were evidently in, and also 
the interesting fact that there existed a dis- 
content with the dependence of the Judges’ 
commission upon the governor's pleasure, 
and that an office during good behaviour 
was looked for, — something not attained 
until many years later. Concerning the 
courts, this message of Governor Evans 
continues : “There is such a Train laid in 
the said Bill, that when once the Assembly” 
. . - has got the means of having a Chief 
Justice to their own mind... “by their 
power of removing and withholding a Salary 
... the whole power and proceedings of 
the Court will not only be absolutely inde- 
pendent of the Govmt., but in all probabil- 
ity be levell’d as far as Possibly in direct 
opposition to it ; Especially since the pres- 
ent Speaker [that is David Lloyd again], 
who being the only person in that House 
professing the Law has been the Chief 
Compiler of that Bill, has presumptuously 
taken upon him to write to some pri- 
vate men in England... to send over 
some fit person hither to be our Chief Jus- 
tice, proposing the Encouragement of some 
hundred per annum, and further objecting 
against that Worthy Gentlemen as well as 
able Lawyer Judge Mompesson [commis- 
sioned 1706, April 17, but probably never 
sat] as unfitt, because in the Interest of the 
Proprietr. y* Chief Govr. of the Place.” 
Shortly after the above message appear 
the articles of James Logan’s impeachment, 
containing fourteen complaints against him, 
and signed by David Lloyd. They cannot 
be given in full here, nor can Logan’s four- 
teen answers; but a few extracts from the 
latter help the picture of prevailing storm. 


“rst. I suppose this article hath only refer- 
ence to y* following, otherwise I understand noth- 
ing of it. 

“ 2dly. This is ridiculous. . . . 

“ 3dly. This is answered in the next preced- 
Ws ss 

“ athly. D. Lid. is against patents, and would 
have all grants . . . to be drawn by such as the 











grantees would employ, I suppose only for his | 


own Benefit. . .. 

“6thly. . . . ’T is positively false. . . 

“ athly. This is also false. . . . D. Lids. malice 
putting me on my Guard, I ha¥e wholly avoided 
it.” 

And soon. It must suffice here to state 
that Logan, impeached by the Assembly 
and arrested on making ready to cross to 
England to vindicate 
himself, was able still 
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counted such.” He translated “ De Senec- 


| tute,” — the first classic translation in this 


Western World, says Franklin. 

In 1722 he opposed paper currency, and 
was also sent to quiet the rage of some In- 
dians whose kin had been drunkenly butch- 
ered by whites. Logan’s speech should be 
given ; but there is no space for it. His dis- 
creet words and discreeter offering of wam- 

pum “to wipe away 
tears” were effectual. 





to sail on the Gover- 
nor’s issuing a super- 
sedeas upon the war- 
rant, and returned to 
the Province in 1712, 
vindicated. Onthe8th 
of September, 1713, 
he writes: “Great 
numbers of people are 
crowded in upon us 
from Europe, but they 
are mostly servants, 
and very few of es- 
tates.” His many let- 





ters show an aristo- 


cratic temperament 
and considerable dis- 
cretion. In answer to 
Hannah Penn’s invita- 
tion for him to go to 
England on diplomatic 


Next to Penn, the 
Indians loved Logan ; 
and in 1742 addressed 
the Governor and 
Council, saying, 
“Brethren, we called 
at ourold friend James 
Logan in our way to 
this city, and to our 
grief we found him 
hid in the bushes.” 
This was their meta- 
phor, Logan’s health 
being ailing. In 1736, 
April 13, he told the 
Grand Jury he hoped 
this charge would be 
his last. “To mount 
a bench on crutches, 
which I have now done 
for these five years 








errands, he says, “I 
formerly mentioned 
my unfitness to solicit 
the great; nor can I believe but others are 


ISAAC 


generally much more proper for it than those | 
| compensate to satisfaction.” 


of our profession.” His handwriting is clear, 
cultivated, and obviously the product of se- 
rene nerves ; his portrait shows similar traits. 
A placid and somewhat colorless wisdom 
pervades much of his correspondence and 
other writings. “Sally,” he writes of his 
daughter, “ besides her needle, has been 
learning French . . . but is 

the 34th Psalm in Hebrew. . 


3 


NORRIS. 





reading | 
. though I | 
never design to give her that or any other | 
learned language, unless the French be ac- | 


past, and to pass sen- 
tence of death, gives 
me a real _ uneasi- 
ness, which neither the present salary of 
4100 a year .. . nor a much greater could 
The charge 
is a eulogy, first of creation, and last of the 
English Constitution. Logan was an inge- 
nious botanist ; he also left his library of 
three thousand books to the City. Besides 
being Mayor, he was the Governor's secre- 
tary for forty years. His justiceship lasted 
eight. He was President of the Provincial 
Council, and declined to be Lieutenant-Gov- 
ernor. In fact, he was called to perform 
so many and such various public duties, — 
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to receive rents, to pacify Indians, to record 
proceedings of Council, and finally to be 
Chief-Justice, — that it is difficult to see 
where he found the time to manage a farm, 
make translations from the Greek and Latin, 
and write scientific pamphlets upon astro- 
nomical phenomena and the generation of 
plants. Had his public work been neg- 
ligently performed, this gregariousness of 
interest and activity 
would seem less sur- 
prising. But the com- 
plaints which led to 
his impeachmentarose 
from what in the eyes 
of the opposition was 
a too thorough per- 
formance of his official 
duties. It becomes 
evident that behind 
James Logan’s_ se- 
rene expression and 
through his placid 
nerves there must 
have been a very vig- 
orous energy simmer- 
ing continually. 

At the time he was 
made _ Chief-Justice, 
he was the unanimous 
but second choice, 
Isaac Norris having 
declined the position. 

Isaac Norris, though 
he never sat on the 
bench, should be mentioned here as leader 
of the party of strenuous Quakers that op- 
posed sharing in any military expenses of 
the Province. This step was taken in 1739, 
the year of Logan’s retirement, and it very 
naturally set a bitter contest going. Norris 
wrote his party’s reply to the Governor's 
remonstrance. In this is set forth the 
Quaker doctrine against all war, and a re- 
fusal to help support soldiers or build forts. 
It was a pretty strong and singular attitude 
for any people, Quaker or otherwise, to 





adopt, who were receiving the benefit of mi- | 





ANDREW HAMILTON. 





litary protection against the Indians, and 
expecting a wide war with France, and pos- 
sibly Spain as her ally. The party strife 
lasted for some time, and was the only pub- 
lic event that called old Mr. James Logan 
out once more from his private existence in 
the country. The episode is full of interest 
as a piece of history and a piece of Logan’s 
character. 

And here, lest any 
one unfamiliar with 
the colonial history of 
Pennsylvania suppose 
that every Quaker was 
set against the use of 
force as a weapon of 
public defence, let it 
be said that there 
were many _promi- 
nent Friends whose 
private opinion en- 
tirely acknowledged 
the necessity of force. 
But none of them ex- 
cept Logan had what 
may be curtly termed 
the “sand” to say so. 
They were too much 
afraid of losing caste 
among their more fa- 
natically § peaceable 
brethren. Logan was 
not afraid, however, 
and did not lose caste, 
either. His position 
and character were too well established to be 
really shaken, in spite of the following let- 
ter which he addressed to his sect, and 
which contains somewhat corrosive innuen- 
does as to Quaker sincerity. 


To Robert Fordan, and others the Friends of the 
Yearly Meeting for Business, now conven'd in 
Philadelphia. 


My FRrRIiEnpDs, —It is with no small Uneasiness 
that I find myself concerned to apply thus to this 
Meeting: But as I have been longer and more 
deeply engaged in Affairs of Government, and I 
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believe I may safely say, have considered the Na- 
ture of it more closely than any Man besides in 
this Province ; as I have also from my Infancy 
been educated in the Way that I have ever since 
walked in, and I hope without Blemish to the Pro- 
fession; I conceive and hope you will think I 
have a Right to lay before you, the heavy Pres- 
sure of Mind that some late ‘Iransactions in this 
small Government of ours have given me, through 
an Apprehension, that not only the Reputation of 
Friends, as a People, but 

our Liberties and Privi- 





which no Quaker has as yet answered in Meeting 
or out of it.] I must nevertheless add further, 
that I propose, not in offering this, to advance 
Arguments in Support of the Lawfulness of Self- 
Defence ; which, amongst those, who, for Con- 
science Sake, continue in a Condition to put 
strictly in Practice the Precepts of our Saviour, 
would be altogether needless ; but wherever there 
is private Property, and Measures taken to in- 
crease it, by amassing Wealth, according to our 

Practice, to a Degree that 

may tempt others to in- 








leges in general may be 
deeply affected by them. 
But on this Head I 
think fit to mention, in the 
first Place, That when, 
above Forty two Years 
since, our late Proprietor 
proposed to me at Bris- 
tol, to come over with him 
as his Secretary ; after I 
had, agreeably to his Ad- 
vice, taken Time to con- 
sider of it. . . I had no 
Scruple to accept of that. 
or of any other Post I 
have since held: Being 
sensible, that as Govern- 
ment is absolutely neces- 
sary amongst Mankind, 
so, tho’ all Government 
. - is founded on Force, 
there must be some 





vade it, it has always ap- 
peared to me, to be full 
as justifiable to use Means 
to defend it when got, as 
to acquire it. Notwith- 
standing which ... I 
shall consider this . . . to 
be their . Principle 
[that is, non-resistance | 
and only offer to your 
Consideration, what I 
conceive to be a clear 
Demonstration, that all 
Civil Government, as well 
as Military, is founded 
on Force; and _there- 
fore, that Friends . 

in the Strictness of their 
Principles, ought in no 
manner to engage in it.” 


This letter ought to 
be given at length, for 





proper Persons to admin 
ister it; I was therefore 
the more surprised, when 
I found my Master, on 
a particular Occasion in our Voyage hither, tho’ 
coming over to exercise the Powers of it here in 
his own Person, shew’d his Sentiments were other- 
wise. [Forty-two years gone, and he had never 
got over the pirates and Penn’s retiring below !] 
But as I have ever endeavoured to think and act 
consistently myself, observing Friends had laid it 
down as their Principle, That Bearing of Arms, 
even for Self-Defence, is unlawful ; being of a dif- 
ferent Opinion in this Respect, tho’ I ever con- 
demned offensive War, I therefore, in a great 
Measure, declined that due Attendance on their 
Meetings of Business, which I might otherwise 
have given. [Now he begins his argument, 


WILLIAM ALLEN. 


the sake of its great 
ability and admirable 
power of statement. 
But it is too long, and a brief analysis of 
what next follows is given here instead. 
This Province (says Logan) is subordinate 
to a superior government, which therefore 
expects it to do its share in defence against 
a foreign enemy. It is evident that all gov- 
ernment is founded on force, because by 
the law, when peace is commanded even 
by a constable, all obedience to that com- 
mand manifestly arises from a sense in the 
person who is commanded that his resistance 
would be punished. And in civil cases the 
sheriff executes the judgments of the courts, 
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and is obliged by the law to find a sufficient 
force to compel compliance. Criminals are 
put to death and riots suppressed by persons 
legally vested with power to use necessary 
force in each case. And for this latter end 
the sheriff has the right to summon all per- 
sons in his district to aid him; and if need 
be, freely to use fire-arms, nor be held ac- 
countable for lives lost, and to be punishable 
if they refuse to assist the sheriff. 


“From whence it is evident, there is no Differ- 
ence, in the last Resort, between Civil and Mili- 
tary Government. . . . And from these Premises 
it certainly follows, that whoever can . . . join in 
Assembly in making Laws, as particularly for hold- 
ing Courts, is so far concerned in Self-Defence ; 
and makes himself . . . as obnoxious to Censure 
as those who directly vote for it. [Notice how 
tightly James Logan’s logic is winding the Quakers 
up; for the Legislature was full of them, though 
their principles did not allow them to spend 
money for soldiers or forts.] . . . It is further al- 
ledged, by our Friends, that no other was expected 
than that this should be a Colony of Quakers ; 


. . that they are willing themselves to rely on the | 


sole Protection of divine Providence, and others 
who would not do the same should have kept out, 
for nobody called or invited them. 
refutes this allegation by recalling the terms of the 


to all of any country or Profession, “ provided 
they own’d a God.” Now he tightens his noose a 


trifle further.] . . . Although they alledge they | 
| turned out of the Society for his unpalatable 
| observations, had he not been a little too 


cannot for Conscience sake bear Arms, as being 
contrary to the peaceable Doctrine of Jesus. . . 
yet, without Regard to others of Christ’s Precepts, 
full as express, against laying up Treasures in this 
World, and not caring for to-morrow, they are as 
intent as any others whatever in amassing Riches, 
the great Bait . . . to our Enemies to come and 
plunder the Place.” 


Then follows a warning of the defenceless 
condition of Philadelphia, and the ease with 


which Indians and French could raid it. It | 


is pointed out that if the Quakers decline to 


help defend it, England will divest them of | 
And thus Logan leads to | 
| length had its practical result upon their 


their privileges. 
the natural conclusion that those Quakers 
whose consciences compelled them to vote 








against paying money for defence had better 
be consistent and decline standing as candi- 
dates “at the ensuing election for Represen- 
tatives.” Then follows a hint that perhaps 
parsimony and not conscience may have had 
something to do with this high moral tone; 
and the letter concludes with a recommenda- 
tion to the Friends to consider what has 
been said from the “sincerest Zeal for the 
Public Good . . . and the most solid Inter- 
est of Friends as a People.” 

This was in 1741. The following extract 
from a letter to John Penn, from a Friend, 
reveals how James Logan’s letter pleased 
the Quakers : — 


“The Yearly Meeting being held the week be- 
fore the general Election, M‘ Logan .. . sent 
them a Letter. ... Robert Jordan [and others] 
were appointed to inspect the Epistle. 

They reported it was by no means proper to 
be read to the general Meeting. . . . Robert 
Strethil . . . was apprehensive should this Letter 
be refused a reading . . . sueh a procedure would 
. disgust. . . the Body of Friends in England 
. . as it might. . . contain several Things. . 


| intended for the Good of the Society. . . . But 


[Then L | John Bringhouse pluck’d him by the Coat and 
en Logan 


told him with a sharp Tone of Voce, Sit Thee 


_ wpe ES | down Robert, thou art single in that opinion.” 
original charter, and also Penn’s general invitation | 


So the “Epistle” was not read aloud in 
Meeting. But it raised a considerable dust ; 
and its author would have probably been 


big a man for Quaker spite to tackle. 
Besides the excellent analysis of Govern- 
ment presented by this letter of Logan’s, 
it is to be noticed that he was wise enough 
not to rest his argument upon abstract prin- 
ciple alone, which is a motive that has 
proved at times vacant of persuasion. He 


| also appealed to the commercial prudence 


of the canny Quaker merchants whose na- 
ture he knew; and the following entertain- 
ing extract from Franklin’s autobiography 
tends to show that such latter argument at 


conduct : — 
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“My being many years in the Assembly, the ma- 
jority of which were constantly Quakers, gave me 
frequent opportunities of seeing the embarrassment 
given them by their principle against war, when- 
ever application was made to them . . . to grant 
aids for military purposes. . . . Hence a variety 
of evasions to avoid complying, and modes of dis- 
guising the compliance when it was unavoidable. 
. . . As, when powder was wanting (I think it 
was for the garrison at Louisburg), and the gov- 
ernment of New England 
solicited a grant of some 





successful newspaper editor, or dishonest 
politician newest dead, that the departed 
combined a virtue sterner than Cato’s with a 
genius much like Shakspeare’s, praise loses 
its force a little, and perhaps comes to be 
discredited by some. But of Logan it will 
not be immoderate to say, that through the 
pale, plain speech and dress with which 
Quakerdom veils the distant colonist, the 

man’s sterling nature 

shines nevertheless, 





from Pennsylvania . 

they could not grant 
money to buy powder, 
because that was an in- 
gredient of war; but 
they voted an aid. to 
New England of three 
thousand pounds, to be 
put into the hands of 
the governor, and ap- 
propriated it for the pur- 
chasing of bread, flour, 
wheat, or other grain. 
Some of the council. . , 
advis’d the governor not 
to accept provision, as 
not being the thing he 
had demanded ; but he 
reply’d, ‘I shall take the 
money, for I understand 
very well their meaning ; 
other grain is gunpow- 
der,’ which he accord- 
ingly bought, and they 
never objected to it.” 








The letter of James Logan upon this 
question was the last public act of his life, 
the remainder of which he passed at Sten- 
ton, his country-seat, dying on the 31st of 
December, 1751. Among his posthumous 
papers was found one, “Precepts to my- 
self.” These cannot be given here; but 
they could not have been written by any 
but a true and simple man. 

Eulogies in our American market are 
something of a drug; and since persons 
with a flow of words are commonly found 
to tell us at the tomb of each rich merchant, 
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not entirely dimmed. 
From the boy of 
twenty-five, ready for 
pirates notwithstand- 
ing his creed, through 
the years of stanch 
fidelity to those he 
served, — winning the 
respect and affection 
of the Indians, pioneer 
scholar in Greek and 
Latin, cool- headed 
judge, with the pos- 
thumous ‘“ Precepts 
to myself,” full of wise 
and sober thought, — 
the figure of Logan 
is certainly an admi- 
rable one. He was 
not a genius. There 
was nothing — great 
about him except his 
integrity. But each 
thing that he did, 
whether political or literary, seems to have 
been done well, bearing in its execution no 
professional wholesale taint, but that secure, 
easy touch of the gentleman and the scholar 
who respects his undertakings, and yet per- 
petually stands indifferent and superior to 
them, as he is indifferent and superior to 
life itself. 





During these days a stream of learned 
law began to trickle into Pennsylvania, and 
that reputation of Philadelphia lawyers arose 
which has since crystallized into a saying. 
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The names of Tench Francis and Andrew | 


Hamilton must be mentioned, both Attor- 
neys-General, and most astute and able 
men. Tench Francis gave Edward Ship- 
pen, Chief-Justice afterward, his first legal 
teaching ; and he was one of the roots of 
a family tree that bore numerous distin- 
guished lawyers, — such as the Tilghmans, 
and to-day the Hon. Thomas Francis Bay- 
ard. Andrew Hamilton is known most 
widely through his voluntary services in a 
case in a neighboring court. The most 
celebrated case in the colonial history was 
the trial of John Peter Zenger, printer, 
for Libel, before the Chief-Justice of the 
Supreme Court of New York, the Hon. 
James Delancey. Andrew Hamilton came 
from Philadelphia to defend Zenger, and 
triumphed in so signal a manner that the 
Corporation of New York demonstrated their 
gratitude for his unpaid championing of Lib- 
erty’s cause and the freedom of the press 
by presenting Hamilton with the freedom 
of the city. That day has probably gone. 


There being no Courts of Equity in Penn- | 


sylvania (that were allowed to stay), the skill | 
of the early lawyers was greatly devoted to 


“ getting round” many things. Hence came 


what has been called the fuston of Law and | 
mentioned as ‘a distinguished barrister in 


Equity in Pennsylvania. By this is meant 
not only the allowing of fraud, mistake, or 











duress, etc., to be pleaded in actions, but 


much more besides that is Pennsylvania’s | 


original invention and served its end very 
well in many cases. Naturally, men in those 
days also, made contracts to convey land at 
a set future date, and became subsequently 
desirous to shirk their bargains. There was 
no means for getting a decree for specific 
performance. But the lawyers were sensible 
as well as ingenious. They saw that busi- 
ness necessity compelled some check upon 
such evasions. They therefore concocted a 
device for bringing ejectment on an egui- 
table title, and they invented a machine that 
worked just as effectively as any decree for 
specific performance. The scholarly attorney 
who learns this for the first time may feel it 
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a violent piece of news, and be tempted to 


| call such shifts no fusion of Law and Equity, 


but merely confusion. When certain Eng- 
lish statutes were mentioned to Caleb Cush- 
ing as tending toward a similar fusion, he 
scouted the idea, remarking, “ Nobody’d be 
such a damned fool as that!” And certainly 
a very natural curiosity is aroused to know 
how you are going to stir up vem and personam 
simultaneously in the same vessel of juris- 
diction without exploding it into grotesque 
and useless fragments. A discussion of these 
legal inventions in Pennsylvania is reserved 
for the second number of this account of the 
Supreme Court. 

In John -Kinsey, commissioned April 5, 
1743, the court acquired the fifth profes- 
sional lawyer in fifteen commissioned Chief- 
Justices! After him, no layman ever sat in 
that place, though plenty of them sat as asso- 
ciates and in the other courts. Perhaps 
one layman did come after, — his successor, 
William Allen, who was undoubtedly a mer- 
chant in this country. But there is a state- 
ment that he was admitted before 1730 in 
London. This is founded on his father’s 
will, which left him immediately £500 ster- 
ling for his expenses there, — an unusually 
large sum; and also upon his being once 


London.” An examination of the records in 
the Middle Temple would settle this ques- 
tion. But at the Middle Temple they'll do 
nothing for you unless you give them five 
guineas; and when any man comes whose 
anxiety to know if William Allen was a law- 
yer or not equals five guineas, the doubt 
will end. 

Connected with John Kinsey is an anec- 
dote, here given for its value as a piece 
of local color. Sir William Keith, the 
Governor, determined to have a_ proper 
Equity Court, all Quakerdom notwithstand- 
ing. In 1720 he instituted his short-lived 
Court of Chancery, which John Kinsey one 
day in 1725 was obliged to attend in the 
course of his business. Appearing with his 
hat on, like the good Quaker that he was, it 
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was taken off his head for him at the Gov- 
ernor’s order. This elicited from the Society 
of Friends a somewhat massive petition ex- 
plaining their dogma concerning hats. 
William said: “On consideration of the hum- 
ble address presented . . . itisordered .. . 
that any practitioner of the law... . profess- 
ing himself to be one of the people called 
Quakers, may ... speak... 
Court without being 
obliged to observe the 


Sir | 
| here, before the making that statute, by 


unto the said | 


that the statute of frauds and perjuries does 
not extend to this province, though made 
before Mr. Penn’s charter: the Governor of 
New York having exercised a jurisdiction 


virtue of the word territories, in the grant 
to the Duke of York, of New York and 
New Jersey.” 

This patent was granted to “his Royall 
Highness James Duke 
of Yorke and Albany; 





usual ceremony of un- 
covering their heads. 
...” Such is the law 
in Philadelphia to this 
hour; although some 
years ago, an honora- 
ble Judge whose ap- 
preciation of the dig- 
nity of the bench was 
more profound than 
his historical acquire- 
ments, learned it one 
day for the first time 
when he ordered a 
Friend to unbonnet. 
Upon that whimsical 
occasion an old Qua- 
ker (not the mild vic- 
tim), puffing with 
rage at this slight to 
the Society’s vene- 





Bearing Date the 12th 
Day of March in the 
Sixteenth year of the 
Raigne of our Sov- 
eraigne Lord Kinge 
Charles the, Second,” 
—that is, in the year 
1664. On May 5 a 
commission was issued 
to Col. Richard Nicolls 
and others,—or on 
April 25, Old Style, — 
under which the Duke 
of York’s laws were 
established at a meet- 
ing on Long Island. 
But owing to a va- 
riety of obstacles, the 
Dutch among others, 
these laws were not es- 
tablished in Pennsyl- 








rable privilege, ex- 
claimed, “If he’d 
t-told me to t-take 
off my hat, I-I’d have swelied my head.” 
William Allen was Chief-Justice from 1751 
until 1774. ‘Whether he was a member of 
the bar or not, he is the first Chief-Justice 
whose name appears in the Pennsylvania 
Reports. In the meagre collection of cases 
before the Revolution that was able to be 
gleaned by Mr. Dallas 
thirty-seven in all that survive in print to 


BENJAMIN CHEW. 


(there are just | 


vania until Governor 
Andross on Sept. 15 
(Old Style), 1676, gave 


| instructions respecting the Delaware River: 


‘“‘tst. That the books of laws established by 
his royal highness, and practised in New 
York and Long Island, be likewise in force 
and practice in this river and precincts.” 
Now, the Statute of Frauds was also passed 
in 1676; and were it not for the provision 
it contains putting it in force “from and 
after the four-and-twentieth Day of June 


represent ninety-two years of litigation), | which shall be in the Year of our Lord 
William Allen begins the list, presiding over | 1677,” the ground of this first decision would 


the first case. Anonymous. 


1 Dallas 1. | 


be very narrow indeed. As it stands, the 


Decided in 1754. “Adjudged by the Court, | real reason for excluding the statute from 
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operation in Pennsylvania was probably not 
this delicate balancing of months, but, as 
the note in Dallas suggests, because to ma- 
nipulate its various provisions “required 
greater expertness than the practitioners of 
those days generally possessed.” The chro- 
nology in this same note, by the way, is in- 
correct, or at least inconsistent with the 
caption of the Duke of York’s Laws. 
Another curious case, decided during Wil- 
liam Allen’s time, turns on questions of a 
similar nature: The Lessee of Albertson v. 
Robeson, 1 Dal. t1. The defendant sup- 
ported his title under a decree of the Court of 


Chancery, established by Act of Assembly. | 


The royal assent was refused to this law in 
England, and it so happened that the repeal 
preceded the decree of the court above two 
months ; but the repeal was not known here 
when the decree was made. The Court deter- 
mined, upon full argument, that the unknown 
repeal could not affect the right of the de- 
fendant under the decree, and the jury found 
accordingly. Judge Yeates, who was a young 
law student at the time, gives the above 
account of this case, and adds that he re- 
members the decision’s giving general satis- 
faction to the profession. 

To us the case is mainly of interest as 
evidence of the effects produced by the re- 
peated and invariably baffled attempts of the 
Colonial Legislature to establish a Court of 
i-quity. 

Whatever William Allen’s occupation may 
have been in 1720-25 in London, he en- 
gaged in trade upon his return to America, 
his birthplace. In the language of a con- 
temporary writing of him, he was ‘a consid- 
erable merchant, and a very worthy honest 
Gentleman in Philadelphia.” The family of 
Allens were well-to-do, and the place Allen- 
town, in the anthracite coal region, was 
named from them. They owned large es- 
tates in that part of Pennsylvania. Before 
he was Chief-Justice, William Allen had be- 
come very prominent in public life, holding 
several important public offices. In 1735 he 
was mayor of Philadelphia. He, too, was 








largely mixed in the politics that have been 
already mentioned in connection with Isaac 
Norris and James Logan. He opposed the 
Quakers. He seems to have been a culti- 
vated person ; patron of Benjamin West the 
painter; interested in the search for the 
Northwest Passage; and being able, also 
willing, to give the salary of his office to 
charities. What chief remembrance he de- 
serves is for buying with his own money, 
on October 15, 1730, the site of Indepen- 
dence Hall “ for a State House,” where, in 
1736, he gave a house-warming in the ban- 
quet-hall, — “the most grand, the most ele- 
gant entertainment that has been made in 
these parts of America.” 

The Allens supported the Crown, and 
thought highly of their social position ; and 
the Justice’s son resigned his command in 
the army, “not because he was totally unfit 
for it, but because the Continental Congress 
presumed to declare the American States 
free and independent without first asking 
the consent and obtaining the approbation 
of himself and wise family,” — which reveals 
that the Allens had their enemies. They 
returned to England, and the Chief-Justice 
died in London in 1780. 

Benjamin Chew was commissioned April 
9, 1774. He was the last Chief-Justice 
before the Revolution, and so he ends the 
history of the Provincial Court,—a body 
which existed for ninety-two years, as has 
been said, and over which seventeen Chief- 
Justices had been commissioned to preside. 

It has been seen that more than half of 
these were laymen ; and yet that they should, 
for the most part, have found themselves able 
to give general satisfaction, — and they un- 
doubtedly did, — is not so surprising as it 
seems on first sight. For the raw quality of 
life in a young colony at the edge of a wil- 
derness cannot often start up questions to 
stagger a man of native firmness and judg- 
ment. While forests are to be cleared and 
Indians watched against, the testator will 
not find time to bedevil his codicils very 
much; and the “Peacemakers” will be 
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needed to order ‘“ Samuel Rowland to give 
the said Samuel Baker a Hatt” for having 
assaulted him, rather than to discuss the 
effect of a /is pendens upon an oscillating 
and vagrant title. Of.course, at the present 
day, to be plainly unseasoned in technical 
law is hardly the thing for a judge, even in 
Pennsylvania. 

But a certain sort of technical ignorance 
in men otherwise educated and able, had its 
good side one hundred and fifty years ago. 
Mr. Peter McCall points out, in an address 
delivered in 1838, that the educated com- 
mon-sense of these early amateur jurists led 
them empirically to reach a system of plead- 
ing and procedure which specifically antici- 
pated by more than a hundred years many 
of the improvements made in England by 
the Westminster Rules, 3 and 4 William IV. 
Had this assertion been made by any but 
such a scholar as Mr. McCall, it would not 
deserve much attention. Statements of a 
kindred nature are often made in this coun- 
try when American novelties are contrasted 
with English traditions ; and they are usu- 
ally the blossom of a fresh and complacent 
ignorance. But coming from such a source, 
they may be believed. 

Mention has been made of David Lloyd’s 
effort to have the judge’s commission dum 
bene se gesserint. Fifty years later, in 1759, 
this very great step in advance was taken, 
and the judges were rendered independent 
of shifting politics, and commissioned during 
good behavior. This was again limited dur- 
ing the troubled times of 1776; but in 1789 
the term was restored. 

After James Logan, Benjamin Chew is 
undoubtedly the most prominent figure. 
Much of the legal blood in Pennsylvania 
seems to have come originally from Mary- 
land, where Mr. Chew was born. This was 
in 1722, when his family had been in Amer- 
ica for a hundred years. He learned his 
first law under Andrew Hamilton in Phila- 
delphia. But like a good many of his con- 
temporaries, what book learning the attorney 
could then get in America he felt was not 

4 





sufficiently thorough. Mr. Chew therefore 
went on with his studies at the Middle 
Temple. On his return to this country he 
left Philadelphia for a while and practised in 
New Castle, and did not reappear at this bar 
for several years. Almost immediately upon 
his doing so, the office of Attorney-General 
fell vacant, and he was chosen for the place. 
As he was a comparative stranger in the 
town and only thirty-three years old, this isa 
good evidence of the respect for his gifts 
that the community felt. He held. the po- 
sition for seventeen years ; but it was by no 
means the only one given him. And al- 
though he seems to have filled important 
offices in the Lower Counties as well as 
in Philadelphia, they were not neglected, 
in spite of the somewhat wide geography 
they involved. A little later he appears 
as a leader at the bar. The same vol- 
ume of reports in which William Allen’s 
decisions are found shows Benjamin Chew 
as counsel in many of the cases, —in fact, 
in all but one where counsel’s name is given 
at all. The first case he is reported as pre- 
siding in is Hurst v. Dippo, 1 Dall. 25, 
where a list of the first purchasers under 
William Penn was admitted in evidence to 
prove the plaintiffs title to certain land, the 
deeds being lost. This list, Chief-Justice 
Tilghman said later, has ‘often since been 
received without opposition.” 

The Declaration of Independence stripped 
the Chief-Justice of all his positions. 

After the Revolution, with which he did 
not sympathize, so high a value was never- 
theless put upon him that he was, in 1791, 
called from private life at his county-place, 
“Cliveden,” to preside over the new High 
Court of Errors and Appeals during its 
existence, which ended in 1807, only three 
years before the Justice’s death. This body, 
be it said in passing, was the tribunal of last 
resort in Pennsylvania; but such radical 
change worked by the Revolution lived only 
sixteen years, and then left the jurisdictions 
of the various courts much as they had been 
since the days of David Lloyd. 
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Benjamin Chew’s handwriting is the best 
and clearest of all the Chief-Justices since 
James Logan, and is that of a man who 
had sufficient control of his hours to form 
his letters, and was educated to form them 
decently. His house that he built in the 
country, like James Logan’s, still stands ; and 
besides being a relic of colonial elegance and 
ease very comfortable to see, it is of historic 
interest from the shelter it gave certain Brit- 
ish soldiers at the battle of Germantown, 
whom Washington’s men were unable to 
batter out of its solid walls, leaving the 
bullet-holes to record their attempt. We 
may gather something of the unofficial side 


quoted by Mr. Keith from the diary of John 
Adams, who dined at the Chief-Justice’s 
with Washington and others on the 22d 
September, 1774, — 

“We were shown into a grand entry and stair- 
case, and into an elegant and magnificent cham- 
ber until dinner. . . . Turtle and every other thing 

. sweetmeats of 20 sorts . . . whipped silla- 
bubs . . . and then a dessert of fruits. . . 
most excellent and admirable. 


in it.” 





| them in every measure. . 
| of religion, I propos’d to them the proclaiming 
of Mr. Chew from the following extract | 


| tion. . 
| was here of some advantage.” 


. Wines | 
I drank Madeira | 


at a great rate, and found no inconvenience | 
| whose valuable work nas much assisted him. 


It is pleasant to note at what an early 
period in our history distinguished Yankees 
began to be struck with the excellence of the 
Philadelphia cuzsine ; and equally pleasant to 
observe that their heads were so well trained 
before coming down here as to find no in- 
convenience in drinking Madeira “ at a great 
rate.” Benjamin Franklin has a few lines in 
his Autobiography which seem to confirm as 
a principle what Mr. Chew's dinner was only 
a single instance of : — 


. was agreeable to the gov- 
and I was consulted by 
. - Calling in the aid 


“My activity .. 
ernor and council... 


a fast, to promote reformation, and implore the 
blessing of Heaven on our undertaking. They 
embrac’d the motion ; but as it was the first fast 
ever thought of in the province, the secretary had 


| no precedent from which to draw the proclama- 


. . My education in New England... 


Norr. — The author wishes to thank the Hon. James 
T. Mitchell and the Librarian of the Historical Society for 
their great courtesy in furnishing the portraits for this 
article, and for much useful information. He is also 
indebted to the writings of Mr. Lewis and Mr. Keith, 
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THE MARTYRED MULE. 


By Irvinc BROWNE. 
DEDICATED BY PERMISSION TO THE SHADE OF THE LATE HENRY BERGH. 
FISHER v. PENNA. RAILROAD CO., 126 Penn. St. 293. 


[ Where a mule, on his way home from work, unattended, is on a railway track ata highway 
crossing, the railroad company is under no obligation to sound the whistle to warn him of an 


approaching train.]| 


N Texas, where the potent twelve 
Pronounce the penalty of crime, 

I find, when in the books I delve, 

That rather more than half the time 
The jury, with a disregard 

Of custom, by some novel rule, 
Pronounce the sentence somewhat hard, 

That man is worth much less than mule; 
But then in Pennsylvania 

This stupid quadruped of late, 


By some judicial mania, 
Is much less favored in estate. 


From off a dusty, hot highway, 
Entranced as in a pleasing dream, 
A tired mule doth careless stray 
Where coaches are propelled by steam, — 
A sober and industrious beast, 
Released at close of day from load, 
Perchance the sight of grassy feast, 
Where lands of railway cross his road, 
Upon the tracks attracted him 
Away from customary beat ; 
Perchance an expectation dim 
Some donkey-engine there to meet. 
And there he crops the juicy herb, 
Oblivious of the deadly car, 
While spasms of delight disturb 
Appendages auricular, 
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The while assiduous tail doth twitch 
To fend mosquitoes from his back ; — 
Alas! it had no power to switch 
Approaching train from off the track! 
Poor silly wretch! he strays along 
Unthinking, heedless, void of fear ; 
And though his ears are very long, 
Alas! he has no engineer. 
And so a locomotive rude, 
Upon that deadly iron rail, 
Doth very wantonly intrude 
"Twixt ample ears and meagre tail. 


Now, when to suit the matter grew, 
The engineman had naught to say, 
Save that though he no whistle blew, 
He thought the mule would step away. 
He knew the measure of his care 
Toward men appearing on the road; 
To mules he never was aware 
A similar vigilance was owed. 
’T was strange if sorry quadruped 
Could stay the progress of the mails, 
Because from rightful precincts led 
To loiter on forbidden rails. 
His ears were thrice as long as men’s, 
So should his sense of hearing be; 
He'd twice as many legs, and hence 
The abler accidents to flee. 
He had no claim to bell nor whistle; 
He had no right that men respect: 
If too intent on meal of thistle, 
He met the fate he might expect. 


This heartless but ingenious plea 
Seduced that hasty magistrate, 
And this illogical decree 
Sustained the corporation’s prate: 
“If engineers were held to sound 
The whistle or to ring the bell, 
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The mule conclusively was bound 

To listen, stop, and look as well.” 
This judgment was pronounced fer cur.; 

No wonder that his honor should 
Anonynimity prefer 

Where justice was misunderstood. 


Such was the court's idea of wit 
And law to animals applied ; 
Humaner lawyers, hearing it, 
Its relevancy have denied. 
When men are walking on the track, 
The law presumes that they will heed 
The present danger, and step back, 
And so to stop the train no need. 
Mules have not men’s intelligence, 
Are not forewarned by human fears; 
And so presumptive evidence 
Is not proportioned to their ears. 
The whistle might arouse a mule, 
And scare him out of danger’s way, 
As well as any two-legged fool 
Who should in sych dilemma stray. 
As well might engineer neglect 
A man of danger to apprize, 
By signals which he might suspect 
He was too deaf to recognize. 


If mules could read this bitter tale, 
They 'd wave a sympathetic ear; 

With dismal bray the air assail, 
And drop a heavy muleteer. 


In some horse-heaven, his rest well earned, 
This mule with Davies’ donkey’ treads ; 

Their shoes laid off, and collars turned 
To glorious halos round their heads. 


1 See Davies v. Man, 10 Mees. & Wels. 546. 
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CAUSES CELEBRES. 


XXII. 


FAUNTLEROY. 
[1824.] 


N these degenerate days, when the crimes 
of forgery and embezzlement have be- 
come almost epidemic, one may be excused 
for wondering if a return to the heroic treat- 
ment for such offences practised by our 
forefathers might not be productive of bene- 
ficial results. A cynical writer once ob- 
served that we, in these later days, have 
materially gone back in civilization. We 
now only imprison bankers who turn thieves ; 
formerly we used to hang them. 


Any day toward the close of the London 
season of 1824, persons turning into Berners 
Street out of the din and jostle of Oxford 
Street would have seen on the door of 
No. 6 an oblong brass plate, and engraved 
upon it, in free cursive letters, ‘ Marsh, 
Stacey, Fauntleroy, & Graham,” — names 


great on ‘Change, potent in the bank par- | 
| Fauntleroy came in from his Brighton villa, 
| turned the corner from Regent Circus, and 


lor, and influential in Lombard Street. 

A rapid glance through the thin veil of a 
dark wire blind, bordered with white, would 
have shown well dressed, taciturn young 
men busy at ledgers, ruffling silvery bundles 
of bank-notes, or shovelling sovereigns in 


golden showers from drawer to counter, from | 


counter to drawer. Had a glass door at the 
back of the room at that moment opened, it 
might have disclosed a thin-faced, elderly 
man, with neat powdered hair and a dress of 
black cut in the most perfect but quiet 
fashion. It might have been that the very 
moment the door opened that grave, in- 
tensely respectable, and appreciated person, 
that delight of society, had just, with a sigh, 
completed the writing of a certain memo- 
rable document and enclosed it in a tin box, 
sighing as he turned the key quickly and 
suspiciously in the lock, and then, carefully 
depositing it in a desk, locked the desk with 








another key which hung among his costly 
bunch of watch-seals. 

Persons living in that street struggling in 
small businesses and just turning their 
money must have often looked up at the 
sumptuous apartments on the first floor at 
No. 6, and have envied that pale, grave 
man, whose anxious face they could some- 
times see looking through the windows. 
Hackney-coachmen on the rank in Berners 
Street, as they screwed down the tobacco in 


_ their oily pipes and discussed the world over 


the tops of their coaches, must have often 
pointed with the butt end of their whips 
surreptitiously to the glittering windows at 
No. 6, when Mr. Fauntleroy was conspic- 
uously “at home.” ‘Rich as Croesus!” 
may have been said more than once on such 
occasions. 

Punctual as the Horse Guard’s clock Mr. 


solemnly pushed open the bank doors, hush- 
ing at once all chatter of clerks, their 


| snatches of songs, and their theatrical and 
| sporting reminiscences. 


To have impugned that house upon ’Change 
would have been to incur the penalty of be- 
ing pumped on, and afterward of being 
beaten dry with a horsewhip; an action for 
libel with swinging damages would have 
then, without doubt, taken all the remainder 
of your breath out of you, and embittered 
the rest of your life with the disgrace of 
bankruptcy. The British Constitution was 
not more stable than Fauntleroy’s house; 
Magna Charta not more venerated. 

Yet, remarkable to state, on the afternoon of 
that bright and pleasant autumn-day, Septem- 
ber 10, Samuel Plank, a hard-faced police-offi- 
cer from Marlborough Street suddenly entered 
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the neat bank-parlor, laid his large brawny 
hands on Mr. Fauntleroy’s shoulder, and ap- 
prehended ‘him on a charge of forging pow- 
ers of attorney by which he had disposed of 
three hundred and sixty thousand pounds’ 
worth of other people’s Bank of- England 
stock. The old clerks almost fainted ; the 
young clerks derided the charge in a tremu- 
lous way; the partners sympathized ; stray 
persons in the bank on business were horri- 
fied, and almost thought the end of the world 
had come. On those thin, white, perhaps 
rather mischievous hands the grim, bright 
steel handcuffs, as bracelets, must have 
looked sadly unfitting. It was remarkable, 
however, that, considering the worthy and 
most respectable banker’s perfect and pal- 
pable innocency, Mr. Fauntleroy seemed to 
expect the unpleasant visit, and locked the 
desk at which he sat with considerable care 
just as the police-officer entered the sacred 
room. The key was taken from the bank- 
er’s watch-chain at the Marlborough Street 
office, and was found to lead to most impor- 
tant discoveries, affecting, indeed, half the 
commercial interest of London. 

A palsy of horror and fear seized the ten- 
ants of bank parlors the next morning, when, 
throwing carelessly open the wet and flowing 
sheet of the “ Times,” their eyes fell on a 
paragraph in large type, headed in thrilling 
capitals : — 


“ Arrest of Mr. Fauntleroy, the eminent banker, 
on a charge of Forgery!!!” 


What pallor must have fallen on respec- 
table, grave faces! How many gold spec- 
tacles must have been taken off, as if to get 
more air! What stimulants of snuff must 
have been inhaled! How many gray heads 
must have met with ominous looks over 
ledgers ! 

Before Mr. Fauntleroy’s trial took place 
endless ledgers had been conned, bank- 
books footed up, tin boxes ransacked, and 
stupendous discoveries made. When the 
day of the trial arrived, the court was full of 
bankers, merchants, literary men, and West- 





End men, who had either been robbed by 
Fauntleroy or had shared his hospitality at 
his pleasant dinner-parties. The prisoner, 
with his powdered hair and dress as immacu- 
late as ever, stood pale, nervous, and humble 
at the bar. Fauntleroy had really embez- 
zled about four hundred thousand pounds ; 
but the Bank of England prosecuted for 
only one hundred and seventy thousand 
pounds, which he had obtained by forged 
powers of attorney in the years 1814, 1815. 

The grand jury of the city of London 
found true bills against Mr. Fauntleroy on 
several charges of forgery, and the trial 
was appointed to take place on Oct. 30, 
1824. The sheriffs determined to obviate 
the inconveniences of a crowded court by 
preventing any persons entering it as mere 
spectators who were not provided with tick- 
ets signed by themselves. Nevertheless, 
the galleries, which were claimed as private 
property under control of particular officers 
of the corporation, were farmed out with 
great zeal at a guinea a seat. 

Long before eight o’clock a throng be- 
gan to assemble at the Old Bailey doors, 
and a tremendous crush was expected ; but, 
as often happens in these cases, so many 
people feared the crowd, that, after all, no 
very great crowd came. The price of the 
gallery-seats had deterred the public, and 
there were not more than twenty persons in 
them. 

Mr. ex-Sheriff Parkins made himself 
rather conspicuous by his remarkable eager- 
ness for the commencement of the’ trial, and 
his great apprehension lest some unforeseen 
circumstance should produce delay. 

At ten o’clock Mr. Justice Park and Mr. 
Baron Garrow entered the court, accom- 
panied by the Lord Mayor. The prisoner 
was dressed in a full suit of black, and his 
gray hair was, as usual, powdered. His 
previous firmness seemed to desert him now 
when placed at the bar. His step was trem- 
ulous, his face pale and thinner than on his 
first examination at Marlborough Street. 
He never raised his head, even for a mo- 
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ment, but placed his hands for support on 
the front of the dock, and stood in the most 
dejected way while the Deputy Clerk of the 
Arraigns repeated the seven different indict- 
ments for forgery. The reading of these 
occupied twenty minutes. 

The first indictment charged Henry 
Fauntleroy (no respect now to the great 
rich man) with forging a deed with intent 
to defraud Frances Young of five thousand 
pounds’ stock, and also with forging a power 
of attorney with intent to defraud the Bank 
of England. 

The Attorney-General then, gathering up 
his heap of notes, and tossing his silk gown 
higher over his shoulders, set to work to fit 
the noose securely and legally round the 
neck of the unhappy banker. Fauntleroy’s 
father, he stated, had been a partner in the 
bank from its very first establishment, and 
continued so until his death in 1807, at 
which period the prisoner became a partner, 
and soon rose to be the most active and 
working member of the firm. In 1815 
Frances Young, of Chichester, a customer 
of the house, lodged in the hands of the 
firm a power of attorney to receive the divi- 
dends on five thousand four hundred and 
fifty pounds three per cent consols. These 
dividends were regularly received ; but soon 
afterward another power of attorney was 
presented to the bank, authorizing the pris- 
oner to sell that stock, and he sold it. It 
was afterward found that he had forged the 
name of Frances Young, and the names of 
the two attesting witnesses. Since the dis- 
covery, a paper of singular importance had 
been found proving this. (What this paper 
was it will be better for us to state further 
on.) 

Without going into the evidence in detail, 
it will be sufficient to state that the forgery 
of Miss Young’s name to the power, as well 
as the names of the attesting witnesses, was 
proved beyond all doubt. The evidence on 
this point was overwhelming in its nature; 
the principal witnesses being Miss Young 
herself, and a Mr. James Tyson, who had 





been connected with the banking-house for 
seventeen years,—in fact, ever since Mr. 
Fauntleroy had been admitted as a partner. 

Mr. Plank, a police-officer, deposed to find- 
ing two boxes at Mr. Fauntleroy’s house. 
One of them had the prisoner’s name upon 
it. Both were opened with keys found in Mr. 
Fauntleroy’s desk. Among the contents of 
one of these boxes was found the extraor- 
dinary document referred to by the Attorney- 
General. 

Crushing as the evidence already pre- 
sented had been, this document had DEATH 
written all over it. It was sufficient to have 
hanged twenty bankers. 

It was, in fact, a confession, in the prison- 
er’s own handwriting, and rendered further 
evidence almost unnecessary. It contained 
the following items: De la Place, eleven 
thousand one hundred and fifty pounds 
three per cent consols; E. W. Young, five 
thousand pounds consols ; General Young, 
six thousand pounds consols ; Frances Young, 
five thousand pounds consols; H. Kelley, 
six thousand pounds consols ; Lady Nelson, 
eleven thousand nine hundred and ninety- 
five pounds consols ; Earl of Ossory, seven 
thousand pounds four per cents ; W. Bowen, 
nine thousand four hundred pounds four per 
cents; Parkins, four thousand pounds con- 
sols. Sums were also placed to the names 
of Mrs. Pelham, Lady Aboyne, W. R. and 
H. Fauntleroy, and Elizabeth Fauntleroy. 
The Attorney-General observed that the 
sum total, one hundred and twenty thousand 
pounds, appeared at the foot of this list in 
the prisoner’s handwriting. The statement 
was followed by this declaration :*“ In order 
to keep up the credit of our house, I have 
forged powers of the attorney for the above 
sums and parties, and sold out to the 
amount here stated, and without the knowl- 
edge of my partners. I kept up the pay- 
ment of the dividends, but made no entries 
of such payments in our books. The Bank 
began first to refuse to discount our accep- 
tances, and to destroy the credit of our 
house ; the Bank shall smart for it.” 
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The prisoner, on being asked what he had 

to say in his defence, read a paper stating 
sthat, on his joining the firm, in 1807, he 
found the concern deeply involved in conse- 
quence of building speculations. The house 
remained in embarrassment until 1810, and 
then experienced an overwhelming loss from 
the failure of Brickwood & Co., for which 
concern it had accepted and discounted bills 
to the amount of one hundred and seventy 
thousand pounds. In 1814, 1815, 1816, the 
firm was called upon, in consequence of 
speculations in building, to produce one 
hundred thousand pounds. In 1819 the 
most responsible of the partners died, and 
the embarrassments of the house were again 
increased by being called upon to refund his 
capital. During all this time the house was 
without resources, except those for which 
he was now responsible. He had received 
no relief from his partners. He kept two 
establishments on a very moderate scale. 
He had never embezzled one shilling. 

Having finished reading the paper, Faunt- 
leroy sat down and wept, and manifested 
much agitation. 

Never had there been such witnesses to 
character. Sir Charles Forbes and fifteen 
other witnesses, who had known Mr. Faunt- 
leroy for from ten to twenty years each, 
attested their high opinion of the prisoner’s 
honor, integrity, and goodness of disposition. 
They were all his sincere friends, and were 
all in the same tune. No doubt of his honor 
and integrity had ever crossed their minds. 
They all revealed the serene mountain peak 
of respectability from which the banker had 
fallen headlong. 

“ Kind, honorable,” said one. “ Just, fair, 
and kind-hearted,” cried another.” “A most 
benevolent man, with a stainless character 
for integrity,” declared a third. 

There is no moment in a trial which in- 
volves death, so solemn as the moment when 
the jury rise and retire to consider their 
verdict. Even the barristers’ worn faces 
glow with excitement. The judge has an 
air of grave abstraction, and seems ponder- 
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ing over the few still unsolvable mysteries of 
the case. A cold dew has broken out on 
the forehead of the prisoner, and he clutches 
at the dock as if that hold only retained 
him in life. In that short interval of time 
there is crowded upon him the agony of 
years. The horrors of death have already 
come. There is a dead silence; then a dis- 
tant sound of feet; it grows nearer; the 
crowd surge back. The jury is returning. 
They enter flushed and grave. The judge 
gives them one searching look, and the fore- 
man rises to answer the solemn question to 
be asked him. The prisoner’s whole soul 
is absorbed in the answer. In Fauntleroy’s 
case the jury retired for twenty minutes. The 
prisoner seemed deeply agitated during their 
absence, and rose when the mob poured in 
announcing their return. 

The verdict was, “ Guilty of uttering the 
forged instrument, knowing it to be forged.” 

Judge Park, after bending down and ex- 
changing a few remarks with the counsel 
in a low voice, suddenly and with extreme 
abruptness raised his head, and exclaimed, 
“ Henry Fauntleroy!” 

The prisoner started, and rose as if in 
expectation that sentence was about to be 
The learned judge 
proceeded : — 

“Henry Fauntleroy, the ‘Attorney-General 
does not feel it necessary, in the discharge 
of his duty, to proceed further with the 
other indictments which have been pre- 
ferred against you. It is no part of my 
painful duty to pronounce the awful sen- 
tence of the law, which will follow the ver- 
dict which has just been recorded. That 
unpleasing task will devolve on the learned 
Recorder at the termination of the sessions ; 
but it is part of my duty as a Christian mag- 
istrate to implore you now that you bethink 
yourself seriously of your latter end.” 

A convulsive sob from the wretched pris- 
oner was audible through the court. When 
the judge had concluded, Fauntleroy was 
quite overpowered, being barely able to raise 
his hands as if in the attitude of prayer, 
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which was the only answer he was capable 
of making. He was then removed from the 
bar, supported on the arms of Mr. Wouter 
and one of his friends, to the prison. 

There remains a certain mystery still 
shrouding the great Fauntleroy swindle. It 
is impossible to conjecture for what purpose 
the dishonest banker preserved in a private 
box so careful and suicidal a statement of 
his own misdoings. It might have been 
that he was contemplating immediate flight 
even at the very moment of his arrest, and 
wished to leave behind him a clear and logi- 
cal schedule that might explain matters to 
and absolve his partners. It might be 
that Fauntleroy (with that strange confu- 
sion of feeling and aberration of judgment 
that raises some thieves almost to the dig- 
nity of monomaniacs) wished to leave ample 
and clear testimony of the revenge his mis- 
taken honor had taken on the Bank of Eng- 
land for having refused credit to his firm. 

Hardly since the Perreaus, the wine-mer- 
chants, who were hanged in 1776, or since 
Dr. Dodd, the popular preacher, paid the 
penalty at Tyburn, for forgery, in 1777, had 
the contemplated execution of a gentleman 
moved more pity, or excited such deep and 
universal interest. One does not seea great 
London banker hanged every day. The sight 
drew together half the city. At daybreak 
a vast crowd began to roll on toward the 
great, gloomy, blind stone house on the 
hill, to scan its hard, repulsive profile against 
the unpropitious and sunless sky, and to 
gape up at the coffin-like door, emblazoned 
with the murderer’s escutcheon of iron fet- 
ters. The sordid and greasy thousands not 
only extended in a close-packed mass from 
Ludgate Hill to the entrance of the then 
loathsome and penned-up Smithfield, but 
surged away all down Skinner Street and 
along Newgate Street, around that black 
mountain range of stone which is called St. 
Paul’s, — far indeed beyond any point where 
any line of perspective or alley could afford 
the faintest glimpse of the scaffold. 

The sight was evidently considered so grand 





that it was something to be even half a mile 
away from it. There was a ground-swell of 
swearing and howling and a host of ruffians, 
half maddened by not being able to see the 
gentleman banker “turned off.” A cruel 
envy and hatred and a still more _horri- 
ble heartlessness filled the minds of those 
wretches. Every window and house-roof 
near Newgate was crowded with amateurs of 
executions, — well-bred men whose manners 
had furnished subjects for shilling-books on 
etiquette. Unsexed women shouted and 
sang below the windows let out at such 
profitable sums. Men, drinking to keep out 
the cold, declared the crowd was equal to 
that which had witnessed Thistlewood and his 
gang swung out of the world for their crimes. 

At a quarter before eight the sheriffs had 
entered the prisoner’s room. Fauntleroy — 
it is a mockery to say Mr. now — lifted his 
eyes sadly, and seeing them, bowed, but said 
nothing. The instincts of the gentleman 
were still there. Besides the Newgate — 
the Rev. Mr. Cotton, whose name thieves 
used to pun on— Mr. Baker was with the 
prisoner, and the Rev. Mr. Springett had 
borne with him the agony of the previous 
night’s bitter sorrow and repentance. 

Fauntleroy, still true to the traditions of 
respectability, was dressed in a black coat 
and trousers, with silk stockings and evening- 
dress shoes. He was perfectly composed. 
His face showed no change since the trial. 
His eyes were closed. Even this hour was 
perhaps preferable to the long torture of 
those nine years of self-accusation. 

The moment came. The silent but un- 
mistakable gesture called him. There was 
no delay. Nothing could stop those prepa- 
rations but the sudden death of one man. 
The sheriffs moved forward with serious 
faces. The ordinary passed on, after set 
form. No one required teaching as to his 
place in the ghastly procession. Mr. Baker 
and Mr. Springett, true friends even now, 
took each an arm of Fauntleroy, and fol- 
lowed the sheriffs and Mr. Cotton. The 
wretched man never turned his head right or 
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left till he reached the foot of the steps lead- 
ing to the scaffold,— no longer the velvet- 
carpeted stairs, but rough deal planks fresh 
from the saw. He passed up to the scaffold, 
where the hard, grim man stood to welcome 
him and arrange him for death. 

The moment he appeared a strange thrill 
went through thousands of hearts. The 
black, dim mob turned white; every hat 
went off in the twinkling of an eye. In less 
than two minutes the body of Fauntleroy 
the banker swayed in the murky November 
air. 

Fauntleroy’s doom was so thoroughly rec- 
ognized as well merited that although in 
1832 every other kind of forger was ex- 
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empted by law from the gallows, the hands 
of the hangman still hovered over the forger 
of wills and of powers of attorney to transfer 
stock. Meanwhile, only two other execu- 
tions for forgery took place. Joseph Hun- 
ton, a Quaker linen-draper, having forged 
and uttered several bills of exchange, was 
arrested in the cabin of the ship in which he 
had tried to escape to America; and al- 
though the jury recommended him strongly 
to mercy, he was hanged in December, 1828. 
The last execution for forgery was that of 
Thomas Maynard in the following year, for 
forging a custom-house warrant. In 1837 
the capital punishment for that crime was 
abolished. 





VIDOCQ AND THE SANSONS. 


N the Criminal Annals of France no two 

names are better known than those of 
Vidocq and Sanson, — the one a noted crimi- 
nal himself, and afterward the most famous 
of all French detectives; the other, the pub- 
lic executioner during the stormy days of 
the French Revolution and for many years 
afterward. 

A writer in the “Cornhill Magazine,” 
some years since, gave an interesting ac- 
count of his meeting with these celebrated 
characters ; and his description of the inter- 
view is as follows :— 


“Among my Parisian acquaintances was M. 
Appert. 
the French. In the discharge of his duties he 
was brought into contact with all the vagabondism 
and profligacy of Paris; he was familiar with the 
haunts of rascaldom when out of the hands of Jus- 
tiee, and with the most distinguished of the repre- 
sentatives of rascaldom when Justice had seized 
them for its prey. In his company I visited and as- 
sociated with some of the fiercest ruffians and most 
daring burglars of the French capital. Through 


He was the almoner to the Queen of | 





him I was brought into personal contact with San- | 


| been such a service de table. 


son the Executioner and Vidocq the Spy. I will 
record a few reminiscences connected with his 
name and history. I dined with him on one oc- 
casion when among the invited guests were Vidocq 
and the two Sansons, — father and son, the heads- 
man’s office being an inheritance. Several gentle- 
men known in the literary world were present. 
In no other place than Paris could there have 
And the meeting 
was more remarkable, as it was the first time that 
Sanson had ever seen the man who had furnished 
him with so much food for the guillotine ; and 
it gave Vidocq the opportunity for making many 
inquiries as to the deportment of illustrious victims 
in the moment supréme of violent death. 

“Sanson the father was a man of huge size, — 
of stature more than six feet, — of a placid and 
serious’ expression of countenance. He might 
have passed for a country gentleman ‘at ease in 
his possessions.’ He answered every question with 
the greatest serenity and gravity. He called the 
instrument of death ‘la mécanique,’ and in my 
intercourse with him I never heard the word 
‘ guillotine ’ or ‘knife’ fall from his lips. He was 
disposed to be taciturn ; but less so than his son, 
who appeared to look upon his father with a con- 
siderable amount of reverence, and took no part 
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in the conversation, except when specially ad- 
dressed. The son was a man of ordinary appear- 
ance, of the common height, of a sallowy look. 
No one would have noticed him in a crowd. 
Vidocq was a short man, — vivacious, vain, and 
talkative. He seemed to consider the interest 
he excited as the recognition of a claim which 
everybody must allow. He liked to be the nar- 
rator of his own great deeds, of which he was 
ostentatiously proud ; and on the stage where he 
played his part, whether tragic or comic, he would 
always be the prime actor. 

“ Many of the tales which Vidocq related may 
be found in the memoirs which he afterwards pub- 
lished ; but no printed narrative could convey an 
idea of the hilarity, the enthusiasm, I might say 
the eloquence, with which he spoke of some of his 
successful feats. ‘Do you remember the great 
burglary at the Batignolles? That was a scheme 
of robbery and murder on a grand scale. It was 
soon after I gained the public service, — long be- 
fore it was known that I had anything to do with 
the authorities. But I was a party consulted as 
to all the preparations for breaking into the house, 
for securing the property, and for disposing of any 
person who should resist. It was determined, 
coute gue coute, that the work should be done. 
The spoil was considerable; and I was named 
the leader of the expedition. We were all well 
armed ; the arrangements were directed by me, 
and they were perfect. But I had settled with 
the police that a certain number of them should 
be planted in a neighboring house, and that they 
were to rush forward and capture us all when I 
fired a pistol from a window that was pointed out. 
Leffraction fut faite, and I was as busy as the 
rest in gathering up the spoils. I made my way 
to the room from whence it had been agreed the 
pistol should be fired. The police rushed to the 
doors at the signal; and the whole band was cap- 
tured, I among the number. Not one of them 
had the slightest idea that I had been a party to 
their betrayal; but murder had been committed 
before the arrest took place, and two of the rob- 
bers were ordered for execution. I saw them on 
their way to the Place de Gréve, as the cart was 
conveying them to be executed. They recog- 
nized me in the crowd. I fancy I saw on their 
faces the knowledge that I had “ fait leur affaire.” 
My depositions were not necessary to their con- 
viction. Tell me, Monsieur Sanson, do you rec- 





ollect the circumstance? How did they die?’ 
Sanson. —‘They died cursing their betrayers.’ 

“ Vidocq gave us an account of the manner 
in which, while in gaol, he carried on the courtship 
with his wife. She was a felon, like himself, and 
inhabited a separate and remote prison. Much 
correspondence passed between them by the col- 
lusion and co-operation of keepers and convicts, 
who fancied they owed a sort of fealty to so dis- 
tinguished a member of the profession. Each 
had been well acquainted with the other while 
carrying on their schemes of fraud; and each 
came to the conclusion that it would be wiser and 
better to be the helpers and the instruments, rather 
than the foes and the victims, of the law. When 
both were released and the nuptials celebrated, 
it was their amusement to recount to each other 
their hair-breadth escapes and strange adventures, 
and to moralize on the sweetness of adversity. 
Vidocq talked of the heroic character of his fian- 
cée, and of the risks she had run and the dangers 
she had encountered dans Vintérét de nos amours. 
But he pronounced her a most faithful and a most 
useful wife ; and when Vidocq established him- 
self in Paris as a discoverer and restorer of lost 
and stolen property, —a profession he exercised 
on his own account, after his connection with 
the public had terminated, —his wife became 
to him a valuable auxiliary. They were both 
well acquainted with the mysterious hierarchy of 
crime. 

“ There was then no criminal under sentence of 
death. ‘Only,’ said Sanson, ‘as you, gentlemen, 
are interested in such proceedings, you shall, if you 
like, have an opportunity of seeing all the details. 
I will have an homme de paille got ready; and 
if you do me the honor of visiting me at my domi- 
cile, where the mécanique is kept, I will have my 
assistants ready, and everything shall be done that 
would be done at the Place de Gréve, so that you 
may have the means of seeing how efficiently the 
work is executed.’ Such an invitation was not 
to be rejected, — to witness a bloodless execution 
performed by so distinguished a functionary. San- 
son lived in one of the suburbs of Paris. We 
went to it along the Canal de V’Ourcq. We 
reached a very pretty cottage, standing alone in 
a garden kept in good order, full of flowers. The 
house and windows were painted in gay colors, 
principally of a bright green ; and we were intro- 
duced into a well furnished, nicely adorned apart- 
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ment, where the host came to welcome us. He 
told us that his emoluments, once large, had, from 
the diminished number of capital punishments. 
been much reduced ; and though he had de guoi 
vivre (‘withal to live’), his é¢a¢ was very dif- 
ferent now from what it had been in other days. 
This may have been an apology for our finding 
no repast prepared in return for M. Appert’s hos- 
pitality. He repeated to us that the office had 
been for generations hereditary to his race. Mar- 
riages had been generally confined to families con- 
nected with the same profession, of which there 
were several in the provinces. 

‘¢ Sanson gave many particulars of what had 
happened on memorable occasions between the 


moment when he had received the condamné from 


the prison authorities and that in which the task 
was completed by him as the exécuteur des hautes 
auvres. He stated —and we had afterwards an 
opportunity of verifying the fact — that the proces 
verbaux of every public execution were kept with 
the utmost accuracy. He asserted that it had 


never been otherwise in the worst time of the. 


French Revolution ; which most assuredly would 
prove that the number of sufferers, as ordinarily 
reported and believed, must have been enormously 
exaggerated. He repeated again and again that 
the amount of physical suffering from the fall of 
the axe and the separation of the head from the 
body was exceedingly small, — that death was in- 
stantaneous ; that in the whole of his experience 
he had never seen a voluntary motion of the 
muscles after decapitation ; that the stories of the 
opening and closing of the eyelids after execution 
were inventions contradicted by the whole -of his 
observations, without a single example to the con- 
trary ; that the extinction of feeling and of life. fol- 
lowed the fatal event immediately, and without a 
single exceptional case. 


“‘ We asked whether it were possible to see the | 





records — the proces verbaux of executions — of 
which he had spoken. He produced some vol- 
umes, handsomely bound, beautifully written, in 
whose pages were officialized the details, signed 
by persons present, of what had taken place at 
every execution from the time the condamné was 
handed over to the exécuteur up to the moment 
on which the body was transferred to those who 
were commissioned to receive it. 

“He desired us to accompany him to an out- , 
house. It was a sort of stable, in the centre 
of which the mécanigue raised its awful head. 
It was painted dood-red, — a tall, erect frame, 
much narrower, much higher, than that of a com- 
mon gallows. A massive, sloping knife was sus- 
pended at the top; a cord hung down by the 
side of the frame. ‘The assistants stood on a 
platform below. Just above them was a plank, 
with a round hole for the reception of the head, 
at the base of which was an opening through 
which the axe was to pass in severing the head 
from the body. The plank moved backwards and 
forwards in a groove; it was raised by an axle 
at the two sides perpendicularly. In an instant 
the sufferer was attached to it by cords; it was 
then thrown down flat and moved horizontally 
forward ; at the same moment the cord was pulled, 
the heavy axe fell down through the iron frame, 
and a basket was seen to receive the head of the 
victim, almost as soon as the click was heard an- 
nouncing that the axe had been detached from the 
beam to which it had been fastened. Then the 
plank was drawn back, the headless body untied, 
and Sanson asked us to feel how sharp was the 
edge and remark how ponderous the weight of 
the instrument. The edge was certainly as sharp 
as that of a razor, and the momentum was in- 
creased by a mass of lead attached to the upper 
side of the decapitator.  ‘lorture or mishap seemed 
impossible.” 
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THE PHILOSOPHY OF ADVOCACY. 
By J. W. McLoup. 


j ‘HE common opinion that cases are | 


won by tricks of advocacy, is erro- 
neous. Juries are usually composed of rea- 
sonable men, anxious to do right. Our 
judges, with scarcely an exception, are 
learned in the law, and sincere lovers of 
truth and justice. 

Newspaper articles denouncing verdicts 
and reflecting upon courts and the profes- 
sion are generally written by men who are 
unacquainted with. the facts about which 
they write, and who have no correct concep- 
tion of legal methods and principles. In 
nine cases out of ten, if those same editors 
had been in the jury-box and heard the evi- 
dence, the arguments of counsel, the in- 
structions of the court, and watched the 
conduct and appearance of the witnesses, 
they would have rendered the same verdict 
which they criticise and denounce in their 
papers. As editors, they are writing to 
please the public, pandering to popular 
clamor; as jurymen, they would be under 
oath to act impartially, “and a true verdict 
render, according to the evidence.” 

A man may be in fact guilty ; but if he is 
not proven guilty by competent evidence, it 
is the duty of a court and jury to acquit 
him. The law is based on general principles, 
applicable to all cases and all times. The 
experience of men has demonstrated that 
the best and safest rule is that a man 
charged with a crime must be presumed to 
be innocent until proven guilty, and that he 
must be proven guilty beyond a reasonable 
doubt, or be acquitted. It would be a dan- 
gerous precedent to say that a man could be 
convicted on popular clamor, on a general 
belief that he was guilty. It might do jus- 
tice in one case, and be the means of pun- 
ishing a guilty man ; but once established, it 
becomes a precedent, and would be invoked 
in every trial, and be used to convict the in- 
nocent as well as the guilty. 





Remember that legal principles must be 
universal in their application, and that every 
precedent and principle established in any 
one case is authority, and can be invoked 
in every other case. The object of the law 
is to administer justice so as to punish the 
guilty and protect the innocent. 

Law and the administration of justice 
must be governed by general and not special 
principles. 

Law is a collection of rules, precedents, 
statutes, and principles, which the wisdom 
and experience of mankind have demon- 
strated to be the best under all circum- 
stances for the greatest number of people. 
The rules of law are not based upon arbi- 
trary enactments, but are the results of the 
accumulated wisdom of the ages. Take for 
instance the manner and order of introduc- 
ing testimony. There might be cases where 
it would further the ends of justice to let 
the plaintiff introduce part of his witnesses 
and then after the defendant has rested, let 
him bring in more witnesses of the same 
kind, on the same subject matter, in rebuttal. 
But the wisdom and experience of mankind 
has demonstrated that for all kinds of cases 
and at all times the truth can be elicited, 
with more fairness and justice to both par- 
ties, by requiring the plaintiff to introduce 
all his testimony and then rest, and the 
defendant introduce all his testimony and 
rest, and then the plaintiff be confined in 
rebuttal to denying any new matter, brought 
out by the defence. This rule of practice is 
founded in justice; if it were varied in any 
one case, it would establish a precedent that 
would work injustice, and in many cases 
would be nothing less thaw legalized rob- 
bery. If that rule were otherwise, the 
plaintiff could introduce one or two wit- 


nesses, and the defendant only having to 


meet the case made by the plaintiff, would 
introduce three or four witnesses and then 
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rest, and then the plaintiff could introduce 
a dozen witnesses on the subject matter of 
his case in chief. This would be trifling 
with courts and justice, and would be an 
outrage upon the defendant. The law aims 
to do equal justice to both parties. 

The rules and principles of law are all 
founded upon the deepest bed-rock of human 
nature and human justice. In the words of 
Burke, “ Law is the perfection of human 
reason, the collected wisdom of ages ; com- 
bining the principles of original justice with 
the boundless variety of human concerns.” 

When juries are permitted to render ver- 
dicts contrary to the strict rules and letter 
of the law, it is because society is benefited 
more by the exception than it would be by 
changing the rule or changing the law. Sup- 
pose a young girl is seduced or betrayed ; 
she, her father, or her brother meets the 
villain, and shoots him dead; now, by all 
the rules of law he would be guilty of mur- 
der, yet none such were ever convicted by 
any jury. The law says the defendant is 
guilty ; but the jury say he is innocent, and 
the jury is right. The law was made for the 
protection of life and society in general, the 
jury are dealing out justice in that particular 
case ; their decision is grounded upon the 
deepest principles of human nature. 

The common belief is that in such cases 
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the party is cleared by the tricks of the 
advocate, or by his skill and ingenuity in 
planning the defence or in making an elo- 
quent or passionate appeal to the jury. But 
the reason is deeper than the advocate, 
deeper than shrewdness or oratory ; it lies 
imbedded in the breasts of the human jury, 
implanted there by the Hand that made 
them. 

It is asked, ‘‘ Why not change the law so 
as to make such a defence legal?” The 
experience and wisdom of mankind answer 
that it is better for human society, aud the 
protection of life and property, that the law 
should remain as it is, and that juries and 
courts be allowed to make the exception in 
each particular case, after hearing the evi- 
dence and learning all the facts and circum- 
stances. It is no “trick of advocacy” that 
clears the defenders of home, property, and 
honor; it is simply human nature giving 
voice to the promptings of justice and the 
promptings of the human heart. The great 
advocate is not he who plays the “ tricks of 
the trade,” but he who is able to read the 
sources and springs of motive and action, 
and lay bare the human heart with its im- 
pulses and weaknesses, its affections and 
aspirations. Such a man dominated by 
reason and conscience is always great ; such 
an advocate and lawyer was Lincoln. 





LEGAL GLEANINGS. 


HEN a man makes a formal contract 

he should be sure it is one which 

the law will recognize. A would-be Bene- 
dict of Hancock, Ohio, offered fifty dollars’ 
reward to any one who would procure him a 
wife. Sam Wickham introduced a bewitch- 
ing widow, and the wedding soon came off. 
Then Wickham wanted the dollars ; but the 
happy man would not pay. His plea was 
that he had got a widow, and not a wife. 





Sam brought an action for the money, and 
lost it; and as he paid his lawyer’s bill, 
solemnly abjured the wife-procuring busi- 
ness henceforth forevermore. 

A few years ago, one Thomas Clegg sued 
Charles Derrick in the Rochdale County 
Court upon the following bill of particulars : 
“For finding a husband valued at fifty 
pounds: commission, five per cent per an- 
num, — two pounds ten shillings.” The | 
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plaintiff deposed that the wife of the defend- 
ant, when a single woman, contracted with 
him to get her a husband, saying she was 
twenty-six, not married yet, and feared she 
never would be; and if he would get Der- 
rick to marry her, she would pay him five 
per cent upon fifty pounds a year. He 
brought the pair together, and considered 
that the husband was bound to fulfil the 
wife’s agreement. 

As regards matrimonial contracts, the 
sexes are assuredly not on an equality. When 
Miss Roxalana Hoonan sued Mr, Earle, in a 
Brooklyn court, for breach of promise, she 
admitted the gentleman had never promised 
marriage by his hand or tongue, but he had 
kissed her in company ; and Judge Neilson 
told the jury that no exchange of words 
was necessary, — “ the gleam of the eye and 
the conjunction of the lips being overtures 
when frequent and protracted;” and thus 
instructed, they made the defendant pay fif- 
teen thousand dollars for heedlessly indulg- 
ing in eye-gleams and lip-conjunctions. 

In 1870 a lady purchased about a thousand 
dollars’ worth of jewelry in Paris, the jewel- 
ler giving her a written promise to exchange 
the articles if not approved. She wore them 
for half-a-dozen years, and then intimated to 
the astonished man her desire to change 
them for others of a newer style. He natu- 
rally demurred, arguing, as his advocate urged 
before the civil tribunal, that it was unrea- 
sonable that he should be called upon to 
accept, at the price originally paid for them, 
trinkets that had been constantly used for 
six years. The court, nevertheless, decided 
that the agreement did not define the period 
during which the exchange might be made, 
and he must do his customer’s bidding. A 
similar case was decided in London against 
a well-known jeweller, who, having promised 
to take back a diamond ring if not approved 





of, was obliged to do so, though his customer 
had retained it for three years. 

Sharp practice is not always so successful. 
A gentleman took railway tickets for himself 
and his servants. After the passengers were 
seated, it was found expedient to divide the 
train, — the gentleman -being in the first 
part. When the servants, who were in 
the second part, were asked for tickets, 
they had none, and were thereupon turned 
out of their places and left behind. The 
gentleman sued the company. The latter 
brought forward their by-law, setting forth 
that no passenger would be allowed to enter 
a carriage without having first obtained a 
ticket, to be produced upon demand. The 
court very properly overruled the plea; de- 
ciding that by delivering the tickets to the 
master and not to the servants severally, the 
company had contracted with him person- 
ally, and could not justify their failure to 
carry out the contract they had made. 

A young man, losing his wits through 
parental thwarting of his matrimonial aspira- 
tions, was placed in an asylum. Having 
occasion to leave his charge for a few min- 
utes, the attendant forgot to lock the door 
upon him. The lunatic, taking advantage 
of the oversight, slipped out of the room, 
made his way to an upper gallery, smashed 
the window and leaped out, falling some 
thirty feet. The shock restored his reason, 
but he was crippled for life; and his father 
brought an action against the superintendent 
of the asylum for compensation. The judge 
ruled that the superintendent could not be 
held guilty of neglect because his subor- 
dinate failed in his duty, and so saved the 
jury the trouble of assessing damages, which, 
supposing they set the benefit done to the 
patient’s mind against the injury done to his 
limbs, would have been a difficult matter for 
calculation. 
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year his old subscribers, almost without an excep- 


tion, testify their appreciation of his efforts to | 


“entertain” them, by sending in their renewals 
for the coming year. It is still more gratifying 
when these renewals are accompanied by words 
of praise and commendation. A subscriber in 
Mississippi writes : — 


“T began at the beginning with the ‘Green Bag,’ 
and have been so well entertained by it (not uselessly) 
that I am unwilling to miss a single number. I am 
now surprised that the place you fill was so long un- 
occupied. If it is your purpose to maintain your 
record and give the tired lawyer as much rest and 
pleasure in the future as you have done in Volumes 
I. and II., you may consider me a life subscriber.” 


From an Ohio subscriber comes the following :— 


“T take great pleasure in sending my renewal 
of the ‘Green Bag’ for 1891. Your magazine 
is certainly | an inspiration to the young mén of the 
profession.” 


Another subscriber writes : — 


“TI take pleasure in renewing my subscription for 
the ‘Green Bag.’ I enjoy it much. 
are good, and the historical sketches interesting and 
valuable.” 


And another :— 


“T enclose check for subscription to the ‘Green 
Bag.’ I find it a bright sparkling publication, al- 
ways ‘entertaining,’ and frequently far from 
less’ in character.” 


The above are merely given as samples of the 


pleasant words which have accompanied very | 
many of the orders received for the coming year. | William P. Sheffield, Samuel G. 


6 
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Such kindly expressions will act as a powerful in- 
centive to us to make the “ Green Bag” brighter, 
better, and more “entertaining” than ever. We 
can assure our Mississippi friend that we intend to 


| maintain our record of the past, and trust to be 


is indeed cheering to the editorial heart to | 
find that at the commencement of a new | 


able to consider not only him but all our readers 
as life subscribers. 


Mr. Murray Epwarp Poo _e, of Ithaca, N. Y., 
kindly sends us the following list of distinguished 


| alumni of the Harvard Law School : — 





*use- | 


Cabinet Officers. Elihu 
William A. Richardson, Treasury; Ebenezer R. 
Hoar, Attorney-General; Charles Devens, Attorney- 
General; William C. Endicott, War. 

Foreign Ministers. James Russell Lowell, Eng- 


B. Washburne, State; 


; land and Spain; Elihu B. Washburne, France during 


the Franco-Prussian War ; Anson Burlingame, China, 
and afterwards from China to the United States and 
the European Courts; William Preston, Spain; James 
R. Partridge, Brazil and Portugal; Nicholas Fish, 
Belgium; Alexander T. Lawton, Austria; John D. 
Washburn, Switzerland; Arthur G. Sedgwick, 
Mexico; Richard B. Hubbard, Japan. 

Governors. Daniel H. Chamberlain, South Caro- 
lina; Joseph H. Williams, Maine; Richard B. Hub- 
bard, Texas. 

Historian. George S. Hillard, author of a History 
of the United States. 

Fudges U.S. Supreme Court. 
Horace Gray. 

Fudges U.S. District Court. John Lowell, Massa- 
chusetts; William G. Choate, Southern New York; 
Ogden Hoffman, California; John P. Knowles, Rhode 
Island; Edward Fox, Maine. 

Fudges State Supreme Court. Otis Phillips Lord, 
William C. Endicott, Marcus Morton, Oliver Wendell 
Holmes, Jr., Charles Devens, Massachusetts ; Edward 
Lander, Washington; Hiram Knowles, Montana. 

Fudge State District Court. Alfred Russell, 
Michigan. 

Judges Supreme Court, Sandwich Islands. 
S. Hartwell, John W. Austin. 

Orators. Wendell Phillips, Charles Sumner, Joseph 


Benjamin R. Curtis, 


Alfred 


| H. Choate. 


President. Rutherford B. Hayes. 
U. S. Senators. Rufus Choate, Massachusetts: 


Arnold, Rhode 
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Island; William A. Richardson, Illinois; George F. 
Hoar, Charles Sumner, Massachusetts; James B. 
Eustis, Louisiana. 


We trust that Mr. Poole will favor us with lists of 
the distinguished alumni of our other law schools. 


A Philadelphia correspondent sends us the 
following : — 


To the Editor of the “ Green Bag”’: 

DEAR SiR, — Although not strictly “a good new 
or old /ega/ story,” the enclosed “ record” (Heydon, 
Yorkshire) is certainly ‘‘enlivening,” and may sug- 
gest to the student of “descent” the awful possibility 
of ‘*two hundred and fifty-one” lineal descendants 
inheriting the prolificness of the original stzrfes. 

Here lyeth the body of 
WILLIAM STRATTON of Padrington: 
Buried the 18th May, 1734, 
Aged 97, 
Who had by his first wife, twenty-eight children, 
And by a second, seventeen ; 
Own Father of forty-five, 
Grand-Father to eighty-six, 
Great-Grand-Father to ninety-seven, 
And great-great-grand-father to twenty-three : 
In all, two hundred and fifty-one. 
— Collection of Epitaphs, etc., London, 1806. 


Own and after Jan. 1, 1891, the price of single 
numbers of the “Green Bag,’’ both for the cur- 
rent year and past years (so far as they can be 
supplied), will be 50 cents. The subscription 
price remains unchanged ; viz., $3.00 per annum. 


LEGAL ANTIQUITIES. 


In one of the northern counties of England it 
used to be the custom at the quarter sessions, 
when the chairman had summed up, for him to 
conclude his address to the jury with the advice 
“to lay their heads together.” No sooner were 
the words uttered from the Bench, “ Now, gentle- 
men, lay your heads together and consider your 
verdict,” than down went every head in the box, 
and an official approached armed with a long 
wand. If any unlucky juror inadvertently raised 
his head, down came the stick upon his pate ; and 
so they continued till the truth was struck out, in 
their veredictum, — an excellent plan for expediting 
business. 





At Henley-upon-Thames, in 1646, a woman 
speaking against the taxation imposed by Parlia- 
ment, was by the committee then ordered “to 
have her tongue fastened by a nail to the body of 
a tree by the highway side, on a market-day ;” 
which was accordingly done, and a paper in great 
letters, setting forth the heinousness of her fault, 
was fixed to her back. 


SomeE of the old laws once in force in Salem, 
Mass., sound just a bit singular at the present time. 
For instance, in 1631 it was ordered “that all 
persons that have cards, dice, or tables in their 
howses, shall make away with them before the 
nexte court, under pain of punishment.” It was 
also ordered, “that Philip Ratliffe shall be whipped, 
have his eares cut off, fined 40£ and banished out 
of the lymitts of this jurisdiction for uttering malli- 
tious and scandalous speeches against the govern- 
ment and the church of Salem.” 


In 1541 the Corporation of Chester ordered, 
under penalty of a fine of 3s. 4¢., that no unmar- 
ried woman should wear white or colored caps, 
and that none but sick or aged women should 
wear a hat unless riding or going abroad into the 
country. 


FACETIZ. 


Vistror (to prisoner). 
for, my poor man? 

PRISONER. Dunno, ma’am. 

Vistror. How can that be? 

PRISONER. It’s a life-sentence. — Puck. 


How long are you in 


A jury of six men heard the evidence in the 
Williamsburgh, Ky., police court against a citizen 
charged with keeping a nuisance, and retired to 
make up a verdict. After being absent quite a 
while, they came back into the court-room and 
reported they could not agree upon a verdict. 

“But you must agree,” said the judge. “Go 
back to your room and make a verdict.” 

Thereupon a tall six-footer stepped forward and 
said, “ Judge, five of us have already agreed. 
There ’s no use of sending any of us back except 
that fellow over there, who won’t agree.” 
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Some lady visitors, going through a penitentiary 
under the escort of the superintendent, came to a 
room in which three women were sewing. 

“Dear me!” whispered one of the visitors, 
“ what vicious-looking creatures! Pray, what are 
they here for?” 

“Because they have no other home. This is 
our sitting-room, and they are my wife and two 
daughters,” blandly replied the superintendent. 


A JURYMAN in one of the western counties in 
New York State, at the close of a case in which 
damages were claimed in consequence of the 
defendants’ swine making an inroad upon a potato- 
patch, rose and intimated to the Court that there 
was a point upon which he wished for a little 
information. 

“‘T’d like to ask that ar witness jest one ques- 
tion, and that’s a question right unto the p’int. 
Was them ar potatoes rooted up afore they was 
planted, or arterwards?” 


A jupGE and a lawyer were conversing about 
the doctrine of transmigration of souls of men 
into animals. 

“Now,” said the judge, “suppose you and I 
could be turned into a horse or an ass, which 
would you prefer to be?” 

“The ass, to be sure,” replied the lawyer. 

“Why?” rejoined the judge. 

“ Because,” was the reply, “I have heard of an 
ass being a judge, but of a horse — never!” * 


Aw attorney said to an Irishman, his client: 
“Why don’t you pay me that six-and-eight- 
pence?” 

“Why, faith, because I do not owe it to you.” 

“ Not owe it tome? Yes, you do; it’s for the 
opinion you had of me.” 

“'That’s good, indeed,” rejoined Pat; “when I 
never had any opinion of you in all my life.” 


“TALKING about justices of the peace,” said a 
well known lawyer, “I heard the other day of a 
justice, a German with an unpronounceable name, 
up in Franklin County somewhere, who presided 
in a case brought by himself for divorce from his 
wife. After testifying in the case himself and hear- 
ing all the evidence, I’ll be hanged if he did n’t 





throw himself — or I mean his case — out of court 
on the ground of insufficiency of evidence.” 

“Well, that’s pretty good,” responded another 
eminent member of the bar; “but what do you 
think of a justice who acted in the dual capacity 
of judge and jury? It was up in the country 
somewhere, in a case of horse-stealing, I think. 
The lawyers on both sides agreed to dispense with 
the ‘twelve good men,’ and requested the judge to 
act as jury. He took the request literally. Mount- 
ing the bench, he considered for a long time, and 
finally consented. He then began the proceedings. 
Leaving the bench, he filed himself into the jury- 
box, had himself sworn by the clerk, and heard the 
evidence. When an objection was made or a law 
point raised by the lawyers, the ‘jury’ left the box, 
mounted the bench, and passed on it as judge, 
returning to the jury-box in time to hear the testi- 
mony.- After the evidence was all in, he wrote 
out his instructions as judge, and handing it to 
one of the attorneys, requested him to read it to 
the jury. After listening to the instructions in his 
capacity of jury, he had himself conducted from 
the room by the sheriff and locked up in the 
jury-room to consider the case and prepare a 
verdict.” 

“ How long did he stay out?” 

“ Six hours.” 

“What was the verdict?” 

‘‘ He reported that the jury could n’t agree, and 
as judge he discharged himself.” 


EASTERN Man. So they caught the murderer ? 

WESTERNER. Yaas. 

EASTERN MAN. Have they tried him yet? 

WESTERNER. Not yet. Ain’t-had time; they’ve 
only just got through the lynching.— Harper's 
Bazar. 


LAWYER SCRIPTUM is dead. 
Poor profession the law is! 
He has left few effects, 


For he had but few causes. ~ 
— Fudge. 


NOTES. 


In the Romish procedure relating to the canoni- 
zation of saints, one prominent official who takes 
part in the business is called the Devil’s advocate. 
When the canonization is proposed. it lies on the 
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part of the Church to set forth all the virtues of 
the saint, the miracles his bones have wrought, and 
all the merits that can be ascribed to the deceased. 
And, on the other hand, the function of the Devil’s 
advocate is to find flaws in all this evidence, to 
slight the good deeds, to doubt the miracles, and 
to rake up all the evil that can be said or thought 
against the deceased, so as to show that there is 
no good ground for the canonization. Hence, a 
“ devil’s advocate” is often an apt description of 
any one who makes unscrupulous accusations and 
abuses worthy characters. 


In 108 Mass. 324, where Dora F. Hook mulcted 
in $3708.33 the false Wash[ington] George, who 
had won her young affections and then married 
another girl, the letters of a sympathizing female 
friend were in evidence : — 


“Dora, this world is cruel, this world is untrue; 
our foes are many, our friends are few. . . . Dora, it is 
hard and cruel to bear, and God knows I pity you. 

. Hear me talk . . . I wish I could have power 
over the men, and influence them as I like. What 
misery they cause! . . . That Friday she [the hated 
rival] was here Wash. got a horse and carried her 
home, and asked me if I wanted to go down with 
them. Sol went; and she showed me her wedding 
things. Oh, Dora, isn’t it surprising, the change! 
At times it goes through me like an arrow. But / 
must say her dress and each suit was splendid. She 
ts tall,and her dress trails considerably ; it ts fifty- 
eight inches long, the skirt. They will be married 
next week, I expect. He said he wanted me to 
come. I shall feel very bad to go, knowing you and 
all your misery; but shall, I suppose. I’ll bet | 
shall cry almost through the ceremony. Now, Dora, 
don’t kill yourself mourning ; but strike out and see 
what you will do in the line of matrimony.”’ 


Apparently Dora thought damages a still better 
line. 

In Howson’s case, Hetley 104, 4 Car. I., a 
prohibition was prayed for against Howson, a 
“viccar,” who preached too loud ; also spit freely 
over a parishioner and his wife against whom he 
had a grudge; also made jests in his sermon, 
pointed at an inn-keeper with whom he was at 
odds, saying Christ was laid in a manger because 
Joseph and Mary had not money enough for a 
chamber at the inn, but that that was the knavery 
of the inn-keeper. 





“ Sir,” said Dr. Johnson to Sir William Forbes, 
“a lawyer has no business with the justice or in- 
justice of the cause which he undertakes, unless 
his client asks his opinion, and then he is bound 
to give it honestly ; the justice or injustice of the 
cause is to be decided by the judge. Consider, 
sir, what is the purpose of the courts of justice, — 
it is that every man may have his cause fairly tried 
by men appointed to try causes. A lawyer is not 
to tell what he knows to be a lie, he is not to pro- 
duce what he knows to be a false deed; but he is 
not to usurp the province of the jury and of the 
judge, and determine what shall be the effect of 
evidence, what shall be the result of legal argument. 
If, by a superiority of attention, of knowledge, 
of skill, and a better method of communication, 
a lawyer hath the advantage of his adversary, it is 
an advantage to which he is entitled. There must 
always be some advantage on one side or the other, 
and it is better that that advantage should be by 
talents than by chance.” — Boswell’s Fohnson. 


Rev. SAMUEL W. Dike, in the “Century,” gives 
the following interesting statistics : — 


“ Out of the total of 328,716 divorces granted in 
the United States in the twenty years from 1867 to 
1886, inclusive, 289,546 were granted to couples who 
had been married in this country, and only 7,739 were 
from marriages celebrated in foreign countries. The 
place of the marriage of 31,389 is unknown. One 
fourth of these latter are reported from Connecticut, 
as that State does not require a disclosure of the 
place of marriage in its libels for divorce. Now, the 
report shows that out of the 289,546 divorces whose 
place of marriage was in this country and was ascer- 
tained, 231,867, or 80.1 per cent, took place in the 
same State where the persons divorced had been 
married, and 57,679 couples, or 19.9 per cent, ob- 
tained divorce in some other State. The migration 
from State to State to obtain divorce must therefore 
be included within this 19.9 per cent. But it cannot 
be even anything like the whole of it. For in 1870 
there were 23.2 per cent, and in 1880 22.1 per cent, 
of the native-born population of this country living in 
States where they were not born. Of course this 
last class comprises persons of all ages, while that 
under special consideration is made up of those who 
migrated between the date of marriage and that of 
divorce. The length of married life before divorce in 
the United States averages 917 years, which, I 
think, is from one third to one half the average con- 
tinuation of a marriage in those instances where 
divorce does not occur. Careful study may lead toa 
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reasonably correct approximation to the proper re- 
duction from the 19.9 per cent, and thus give the 
probable percentage of cases of migration to obtain 
divorce; but at present I would not venture an 
opinion on the point. It certainly is a very small 
part of all the divorces of the country, though varying 
in different States. But the necessity of such inves- 
tigation is the point it illustrates. The discovery of 
these facts alone justifies the cost of the invaluable 
report of the Department of Labor. It can hardly 
fail to compel the study of the problem of uniformity 
from almost entirely new points of view as to its real 
nature and place in the general"question.” 


In an address before the law department of the 
University of: Pennsylvania by the late Justice 
Miller, of the Supreme Court of the United 
States, the following observations as to the rela- 
tive value of the decisions of different courts as 
authorities are found : — 


“T have already stated that there is a great differ- 
ence in the relative value as precedents of the decis- 
ions of different courts. In this country, where the 
delivery and reporting of opinions of courts and 
judges has multiplied almost indefinitely, and where 
opinions are cited and published from referees, com- 
missioners, registrars in bankruptcy, and from city 
courts, and those of all manner of inferior grade up to 
the highest appellate courts of the States and of the 
United States, it is obviously impossible in this short 
address to distinguish between them as to their 
value, or to make any specific statement of the 
weight to be attached to each of these classes of 
decisions. It has often been my fortune to listen to 
able counsel citing the decision of some inferior judge 
or judicial officer, as if it were entitled to control the 
action of the court which he addressed; and the obser- 
vation has been forced from me, ‘ Tell me what you 
think about this, for 1 esteem your opinion of much 
more value than that of the authority cited.’ But it 
may be stated that the opinions of all courts of appeal, 
although they may be subject to revision in some 
higher court, as in Missouri and Illinois, and the 
opinions of the Circuit Courts of the United States 
— which are often beyond writ of error or appeal — 
and perhaps those of others not readily brought to 
mind, are, if pertinent to the point in issue, worthy 
of consideration. One of the difficulties which the 
judicial mind most frequently encounters in determin- 
ing the weight to be given to conflicting authorities, 
is to be found in cases decided in the highest courts 
of the States. It is obvious that in such courts of 
States where, by reason of great cities, the com- 
merce is extensive and the moneyed transactions of 
great value, the commercial law is of supreme import- 








ance and the decisions are of commanding weight. 
So also there are States in which the purity of the sep- 
arate jurisdiction in equity has been preserved far be- 
yond that of others, and this adds to the authority of 
their decisions in such cases. There also may be, 
and there probably are, courts in which the land laws 
have attained a uniformity of administratiou, render- 
ing their decisions in regard to land titles of superior 
value. Then there are courts of the States which 
have long preserved their character for ability, care, 
and labor, and in regard to whom it is sufficient to say 
at once that this is a case decided by the Supreme 
Court of Massachusetts, of New York, of Pennsyl- 
vania, or of South Carolina in her best days, to de- 
mand for it at once the consideration of the court.” 


Tue lash has never been abolished as a 
means of discipline in penal institutions in 
Germany. Generally they use a thong twenty 
inches long, fastened to a handle a yard long. 
The lash is thickest at the end. The thickness 
varies according to the provinces, but the small- 
est lashes are two inches thick. Only in Saxony 
are the dimensions fixed by law, the handle there 
being thirty inches long and the lash thirty-six 
inches. ‘The maximum number of blows is left 
to the judgment of the prison directors ; but it 
must not exceed twenty-five in Mecklenburg 
and Oldenburg, thirty in Saxony, and sixty in 
Prussia. 


AT one time admission to the English Bar was 
exceedingly difficult and dangerous, though but 
one qualification was necessary. “ Practically all 
that was required as a qualification for the English 
Bar was that the applicant had eaten sixty dinners 
at certain intervals ” (Sharwood’s Memoir of Black-. 
stone, ix.). 

“IT was requested,” says Mr. Stanley, in his in- 
teresting book, “to adjudicate a case relating to 
marriage custom, between Kavalli on the one 
hand, owner of a slave girl, and Katonza,a Mhuma 
Chief. The latter had sought Kavalli’s girl in 
marriage, and had paid two cows for her out of 
three that had been fixed as the price. Kavalli 
therefore detained the bride of Katonza, and this 
detention was the cause of his grievance. The 
price was not denied, and Katonza offered a plea 
that he feared the girl might not be surrendered 
by Kavalli if he paid the third cow. He was re- 
quested to put the cow into court, and in this 
manner the bride was forthcoming. 





46 


The Green Bag. 





“ Kavalli brought another case to me for con- 
sideration. He was already five times married, 
and he desired a sixth wife. He had purchased 
h.r from the tribe of Bugombi; and her parents, 
having heard something to his prejudice, wished 
to compel a double payment, and would not de- 
liver her to him. Whereupon I suggested to 
Kavalli that by giving another cow and a calf the 
matter might be arranged. 

“ The next case that I had to judge was some- 
what difficult. Chief Mpigwa having appeared at 
the Barza (Durbar), a man stepped up to com- 
plain of him, because he withheld two cows that 
belonged to his tribe. Mpigwa explained that a 
man had married a girl belonging to his tribe and 
had paid two cows for her, that she had gone to 
his house, and in course of time had become a 
mother, and had borne three children to her hus- 
band. The man died, whereupon his tribe ac- 
cused the woman of having contrived his death by 
witchcraft, and drove her home to her parents. 
Mpigwa received her into the tribe with her-chil- 
dren ; and now the object of complaint was the 
restoration of the two cows to the husband’s tribe. 
‘ Was it fair,’ asked Mpigwa, ‘ after a woman had 
become the mother of three children in the tribe 
to demand the cattle back again after the hus- 
band’s death, when they had sent the woman and 
her infants away of their own accord?’ The de- 
cision upheld Mpigwa in his views, as such con- 
duct was not only heartless and mean, but tended 
to bring the honored custom of marriage con- 
tracts into contempt.” — /rish Law Times. 


REVIEWS. 


THE Harvard Law Review for December con- 
tains an ably written paper on “The Right to 
Privacy,” by Samuel ID. Warren and Louis D. 
Brandeis. ‘The Police Power and Interstate 
Commerce ” is the subject of an exhaustive article, 
by William R. Howland. 


Tue Juripicat Review, for October, 1890, has 
just come to hand ; and this number completes the 
Second Volume of this admirable magazine. The 
frontispiece is an excellent portrait of Lord Mon- 
crieff, late Lord Justice, Clerk of Scotland; Mr. 





Mackay continues his interesting paper on “ ‘The 
Science of Politics, its Methods and its Use;” J. 
Walter Craig contributes an article “ Land Regis- 
try in Ireland,” and Thomas Raleigh one on “ ‘The 
English Courts in relation to Scotland.” The 
other contents are “‘ How to Abolish Contraband,” 
by Andrew Wishart ; and “The Work of the West 
Indian Commissioners,” by A. Wood Renton. 


THE contents of the “ Political Science Quar- 
terly”” for December are unusually interesting. 
Prof. C. H. Levermore contributes a paper on 
“ Henry C. Carey and his Social System,” and the 
others are “ Evolution of Copyright,” by Brander 
Matthews ; “ Political Economy in France,” by 
Prof. Charles Gide ; ‘“ The Taxation of Corpora- 
tions”? (Part III.), by Prof. E. R. A. Seligman ; 
and “ Hermann von Holst,” by Prof. 


THE December CENTury is more “ Christmasy ” 
than is usual with that magazine, there being a 
Christmas story by Joel Chandler Harris, and a 
Christmas poem by President Henry Morton, of 
Stevens Institute. The frontispiece is a_strik- 
ing head, “ Daphne,” by George W. Maynard, 
in “The Century Series of American Pictures ;” 
and the opening paper is General Bidwell’s ac- 
count of “Life in California before the Gold 
Discovery.” Here is also published ** Ranch and 
Mission Days in Alta California :” these two arti- 
cles showing with what thoroughness the Cenru- 
RY’s new and important series is being carried out. 
The hundredth anniversary of the death of Franklin 
is marked by Mr. Charles Henry Hart’s paper on 
“Franklin in Allegory,” with a full-page engraving 
of Franklin after a portrait by Peale, and repro- 
ductions of French prints. The fiction of this 
number includes stories by Joel Chandler Harris, 
Elizabeth Stuart Phelps — “ Fourteen to One” (a 
true story) ; Richard Harding Davis, and Maurice 
Thompson — “ A Pair of Old Boys ;” F. Hopkin- 
son Smith’s “ Colonel Carter of Cartersville ” is con- 
tinued ; and “ Sister Dolorosa,” a three-part story, 
by James Lane Allen, is begun. This is a compan- 
ion story to Mr. Allen’s tragic story of “‘ The White 
Cowl.” After the Autobiography of Jefferson, the 
famous comedian, it is interesting to read in this 
number the views on acting by Tommaso Salvini, 
the greatest of living tragedians. Other illustrated 
papers are Mr. Maclay’s “ Laurels of the American 
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Tar in 1812;” and the second of Mr. Rockhill’s 
series on Tibet, this one being called “ ‘The Border- 
Land of China.” 

SCRIBNER’S MaGaZINE for December is a holiday 
number (with a special bronze cover), containing 
seven illustrated articles, in which a remarkable list 
of artists is represented, including Robert Blum, 
Domenico Morelli, Harry Furniss, Howard Pyle, 
A. F. Jacassy, C. D. Gibson, W. L. Taylor, and 
W. L. Metcalf. Among the contributions are Sir 
Edwin Arnold’s first paper on Japan; Humphry 
Ward’s description of the famous London picture 
salesroom, known as “Christie’s ;” W. H. Ride- 
ing’s picturesque account of Amy Robsart’s coun- 
try ; A. F. Jacassy’s article on a great contemporary 
artist, — Domenico Morelli; and three short sto- 
ries, which in’ feeling and motive are especially 
suited to the Christmas season. Their authors — 
Octave Thanet, Richard Harding Davis, and George 
A. Hibbard — are well known to the readers of 
SCRIBNER’S, in which for the most part their work 
appears. The poems of the issue include Helen 
Leah Reed’s Sargent prize translation of Horace, 
Book III., Ode XXIX. (won by her over sixteen 
male competitors in Harvard University) ; and con- 
tributions by Richard Henry Stoddard, Duncan 
Campbell Scott, and James Herbert Morse. A 
unique feature in magazine illustration is “A Pas- 
toral without Words,” twelve drawings by Howard 
Pyle, which tell their own story without the aid of 
text. They have been delicately engraved. 


To the December number of Lippincott’s MaGa- 
zINE Captain Charles King, U.S. A., contributes a 
complete novel, entitled “ An Army Portia,” which 
is characterized by that dash and breezy style which 
make all of Captain King’s stories such entertaining 
reading. Mr. Joel Cook, of the “ Philadelphia Led- 
ger,” has a timely paper, entitled “ A Glance at the 
Tariff.” The writer is evidently a firm believer in 
the McKinley bill. “The Bermuda Islands” form 
the subject of an article by H. C. Walsh; and his 
descriptions of scenery and climate make one long 
for a winter vacation in those delightful regions. 
Mr. W. W. Crane gives a few pertinent hits at 
authors in his paper on “ Types in Fiction ;” and 
Mr. Bird, in his “ Book Talk,” takes Mr. Howells 
to task for some ex-cathedra utterances in a 
preface to Signor Verga’s “ House by the Medlar 
Tree.” Walt Whitman contributes a characteristic 





poem, entitled “‘To the Sunset Breeze.” Other 
poems are contributed by Daniel L. Dawson, 
S. D.S., Jr., and Minna Irving. 


Mr. Srockron’s serial, “ ‘The House of Martha,” 
goes on merrily in the ATLanric for December ; 
and certainly the author is at his best in his de- 
scription of the hero’s new amanuensis, — a nun, 
separated from him by a wire grating, who, after 
days of irritating silence, is finally induced to speak 
to him by the appearance of an enraged wasp. 
Mr. Birge Harrison gives an account of the new 
rival of the French salon, the National Society of 
Fine Arts, in a paper entitled “‘ The New Departure 
in Parisian Art.” Margaret Christine Whiting 
writes about “‘ The Wife of Mr. Secretary Pepys,” 
a delightful, gossiping article, with amusing quota- 
tions from the immortal Diary. Mr. A. T. Mahan, 
in “ The United States Looking Outward,” shows 
the isolation of the country, not only in respect to 
position, but in regard to trade ; and prophesies a 
change in public opinion, which will free us from 
our indifference to foreign nations, and open our 
eyes to the necessity of the defence of our own 
coasts, and a more active policy of trade with 
other countries. Dr. Oliver Wendell Holmes con- 
tributes a two-page poem, called “ But One Talent ;” 
and a well-known priest of the Episcopal Church 
reviews Hutton’s “ Cardinal Newman.” 


HarPer’s MaGazineE for December is a superb 
Christmas number. It opens with “ As You Like 
It,”’ the third‘of the series of articles on the come- 
dies of Shakspeare. The comments on the play, 
written by Andrew Lang, are accompanied by 
eleven beautiful illustrations (including the frontis- 
piece, printed in tints) from drawings by Edwin A. 
Abbey. Charles Dudley Warner, in an article 
entitled “The Winter of our Content,” relates many 
interesting facts regarding the climatic influences 
of southern California. The article is accompanied 
by numerous illustrations from photographs and 
from drawings by the foremost artists. Theodore 
Child writes concerning “ A Pre-Raphaelite Man- 
sion,’ — the famous Leyland residence in London, 
—and describes the art treasures which it contains. 
His article is illustrated from paintings by the 
distinguished English artists Rossetti, Burne-Jones, 
and G. F. Watts. Pierre Loti contributes an arti- 
cle about “ Japanese Women,” which is very fully 
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illustrated from paintings by H. Humphrey Moore. 
The fiction is appropriate to the holiday season. 
It includes “ A Christmas Present,” by Paul Heyse, 
illustrated by C. S. Reinhart ; “ Flute and Violin,” 
a story of Old Kentucky, by James Lane Allen, 
with twenty-one illustrations by Howard Pyle ; 
“ P’laski’s Tunaments,” by Thomas Nelson Page, 
illustrated from a painting by J. W. Alexander ; 
“ Mr. Gibble Colt’s Ducks,” by Richard Malcolm 
Johnston, with an illustration by A. B. Frost; “A 
Speakin’ Ghost,” a dialect story by Annie Trumbull 
Slosson ; and “Jim’s Little Woman,” by Sarah 
Orne Jewett. 


BOOK NOTICES. 


THE AMERICAN StTaTE Reports. Containing the 
cases of general value and authority (subsequent 
to those contained in the “ American Decisions”’ 
and the “American Reports’) decided in the 
Courts of Last Resort of the several States. 
Selected, reported, and annotated by A. C. 
FREEMAN. Vol. XIV. Bancroft-Whitney Co. : 
San Francisco, 1890. $4.00 net. 


The present volume of this admirable series of 
Reports seems to be up to the usual standard of Mr. 
Freeman’s work, and in saying this, we are bestowing 
all the praise that could be asked. Selections and 
annotations leave nothing to be desired. Cases are 
taken from the Reports of the following States: Ar- 
kansas, Connecticut, Georgia, lowa, Maryland, Mas- 
sachusetts, Michigan, Mississippi, Missouri, New 
Jersey, North Carolina, Pennsylvania, South Carolina. 


CONSOLIDATED INDEX of Subjects treated upon in 
the Law Text-Book Series. Thirty-six (36) 
Blackstone Publishing Co.: Philadel- 
Law sheep. $2.00. Leatherette. 


volumes. 
phia, 1890. 
$1.50. 


Not only to the possessor of the Law Text-Book 
Series, but to every practising lawyer, will this Index 
prove of great assistance. The subjects are fully 
indexed, and are alphabetically arranged. Under 
each head the names of all the books (with the 
numbers of the pages) treating upon the same are 
given. As the field of law covered by the series 
embraces almost every subject likely to arise in ordi- 
nary practice, the lawyer will find in this Index a 
means of ready reference to any desired point. A 
blank page is bound in between every page of printed 
matter for “ Manuscript Notes,” thus enabling such 





additions as may be useful to be made to the citations 
given. 


THE Law or Business CorPoraTIONS. By JAMES 
M. Kerr of the New York Bar. Banks & 
Brothers: New York and Albany, 1890., Law 
sheep. $5.50. 

While this work is founded upon New York Stat- 
ute Law, its scope has been so enlarged as to make 
it fitted to meet the wants of the general profes- 
sion. It is in fact a general treatise on the Law of 
Business Corporations, and Mr. Kerr has collected 
much valuable material not contained in other works 
on the same subject. The author is well known as 
an able and conscientious writer, and this volume 
will, we think, add to his reputation. One feature of 
the book is the admirable arrangement of the foot- 
notes. The authorities are given alphabetically by 
States, and to aid the searcher in determining the 
relative value of any particular case, as compared 
with others, the year in which each case was decided 
is given. An appendix of forms is added, which will 
be found of much practical value. 


EssSENTIALS OF LEGAL MEDICINE, TOXICOLOGY, AND 
HyciEneE. By C. E. ARMAND SEMPLE. W. B. 
Saunders: Philadelphia, 1890. Cloth. $1.00. 


This little work will undoubtedly prove of service 
to the profession in cases involving the discussion of 
medico-legal subjects. A great deal of valuable infor. 
mation is condensed into its two hundred pages; and 
while it will not supersede the larger and more com- 
plete manuals on the subject, it will furnish a means 
of ready reference upon all important points. 


THE SUPREME CouRT OF THE UNITED STATES. 
Its History and Influence in our Constitutional 
System. By WesreL W. WiILLouGHBy. The 
Johns Hopkins Press: Baltimore, 18go. 


This book will be read with great interest by every 
lawyer, containing as it does a history of the incep- 
tion and growth of the supreme tribunal of our 
country. The Supreme Court is one hundred years 
old; and during this time (says the author) but one 
change in the field of its jurisdiction, and none in the 
nature of its powers, has been found necessary. Its 
very form has remained without substantial change 
since its creation by the Judiciary Act of 1789. 
Since its inception, it has been a firm supporter of 
that instrument which created it. Scarcely ever has 
it been out of touch with the people. 

We heartily commend this book to the profession 
as one in which they will find a fund of valuable 
information and much matter of exceeding interest. 
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